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PREFACE. 



While going through old papers with Pupils, it has oc- 
curred to the author that a collective Digest of them might 
be useful a& an exercise for Students. He has accordingly 
arranged in the following pages those questions given during 
the last ten years alphabetically, as to their subject matter, 
together with the number of times each has been asked. 

The object of stating the number of times which each 
question has been proposed is to draw the Student's attention 
to the leading passages, and to enable him to estimate the 
relative importance the examiners attach to various points ; 
of course it does not follow that because any one of them 
has frequently been questioned on hitherto that it will still 
continue to be so. Yet in a general examination the prin- 
cipal features of any branch of the law in some form or 
another must continue to recur ; indeed, the papers collected 
in the following pages have embraced so large a field thaf 
the Student may rely on many of them in some shape 
repeating themselves, and if he gets up the answers, under- 
standing at the same time the principles on which they are 
based, he probably will not have any difiiculty at a Pass 
Examination. The answers are not given in this work (the 

name of a case or statute merely being now and then sug- 
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IV PREFACE. 



gested by way of an occasional hint), the object being to 
allow the Student to puzzle them out for himself. 



\ 



References to the passages and pages of the works where 
most of the answers may be found, and those text-books 
which the Student is advised to have by him, are contained 
in the Author's " Student's Guide to the Bar, Solicitors' In- 
termediate, and Final, and University Law Examinations." k 

The Author, moreover, contemplates bringing out the 
answers to all the following questions in a separate volume, 
with full references to the cases bearing on them. 

JOSEPH A. SHEARWOOD. 

2, Middle Tsxfus Lanb, E.C. 



EXPLANATIONS. 



TTnder each question is mentioned the oooasion or oooasions on which 
it has been asked. Bar stands for the Bar Pass Examination, and 
Final for the Pinal Solicitors'. The letters H., E., T., M., for the 
Hilary, Easter, Trinity, and Michaelmas Examinations respectively. 
Thus, H-73 following Bar indicates that the interrogatory preceding 
it has been proposed in Hilary, 1873. 

Sometimes a question has occurred in a paper on a branch of the 
law different to the one under which the author has deemed it advisable 
to arrange it in this Digest. In such a case, the subject of the pc^r 
where it has been set is stated ; for instance, Conv., B. P., C. L., Eq., 
Crim., respectively, imply that the question has, in the year and term 
mentioned, been asked in the Solicitors' Conveyancing, Bar Beal and 
Personal Property, Common Law, Equity, or Criminal Law Paper. 
Thus, on p. 7, Question 91, Final E-77, Conv., implies that the 
question was asked in the Conveyancing Paper of the Solicitors' Final, 
Easter, 1877, though classified in this Digest with other questions on 
insurance imder the heading of Contract. 

When several questions on the same point or statute have been set 
in entirely different and in lengthy forms, instead of giving them in 
detail (as doing so would spin out this work to an undesirable length), 
the author has put generally '* questions on such and such a passage," 
e.g.j p. 4, question 63, and the references given underneath will enable 
a student having leisure to look out each particular question, and 
examine its peculiar shapes* (though a knowledge of the passage 
itself would be sufficient in most cases). 

In a few other instances where the verbiage or form of more than 
one question on the same point has differed, the author having selected 



* The old Bar Examination questions can be f onnd in the libraries of the Inns of 
Court ; and those of the Solicitors* Final in the back numbers of the Law Times, and 
probably at the Law Institution. 



VI EXPLANATIONS. 

and copied one of the forms, has given the numbers of the other or 
others with " Q." before each, respectively — r. g.<, on p. 7, question 
89, M-73 Q-3, and M-72 Q-2, imply that the third and second ques- 
tions in the Bar Common Law Paper of Michaelmas Term, 1873 and 
1872, respectively, were slightly different in words from Q-89, though 
requiring a similar answer. 

Sometimes, also, two or more different questions have been embodied 
in one here ; when they have occurred in the same paper, the reference 
is given twice — e, g.y M-74, M-74, p. 79 ; and, conversely, sometimes 
questions embracing two or three points have been detached, and the 
points are given separately. 

" Proceduke," p. 22, includes questions on the practice o£ the Chan- 
cery, Queen's Bench, Common Pleas, and Exchequer Divisions, and 
also County Court practice. 

None of the Bar Honours Papers are given, as they comprise too 
wide a field ; besides, so few go in for them. 

Some questions on which the law has changed, e.g,^ the former 
practice, are also omitted, as being no longer of any consequence. 

The letters J. A. — 0. — E. — C. L. P. A. imply Judicature Act, 
Order, Eule, and Common Law Procedure Act respectively. 
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ADDENDA. 



QUESTIONS IN THE BAR EXAMINATION, M-79.* 

CoNTBACT. . . 1. See Q. 124. 

2. See Q. 65 and Q. 166, sabstitating the word "deed" for « writing." 

What is an eacrow P 

3. State and illuBtrate the rules as to the recovery of money paid under a 

. mistakor-; 

(z.) Ab to the facts. 

(n.) Ab to the law. 

4. See Q. 7 and Q. 93. 

Explain the contract entered into between the parties to a charter- 
party. 

ToBT 5. SeeQ*s 1 and 17. 

FbO€XDXJSE..6. Is there any difference in the mode of reviewing the judgment of a 

Judge after trial by himself alone, and after trial before him by 
a jury. 

* The reit are mentioned in the body of the icork. 
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Page 19, Q. 17.—" H-70" should be " H-71." 
„ 37,0- 24.— "T-77"*Aott«*#"M-77." 
„ 59, Q. 101.—" Bar M-74" should be " Final M-74." 
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CONTRACT. 

A. 

1. Can on auctioneer who sells goods sue in his own name for the 

price of the same P — (Bar T-76.) 

2. Describe the instruments to the validitj of which attestation is 

necessary. — (Final M-71.) 

3. Define general average.— (Bar T-TB ; Knal T-76, H-74, E-72.) 

4. Define particular average. — (Pinal H-74, E-72.) 

B. 

BiLIJB OF ExCHAyOE, /&C. 

5. What is the meaning of days of grace P Are they to be reckoned 

where a bill or note is payable on demand or at sight P — 
(Final B-78, E.73.) 

6. What is a bottomry bond and a respondentia contract P — (Bar 

H-79, M.76 ; Final B-70.) 

7. Define a bill of lading. Can the indorsee sue in his own name 

on it P— (Bar M-77, E-76 ; Final H-71.) 

8. How does a special indorsement differ from an indorsement in 

bknk P— (Bar E-76, B.76.) 

9. What is a foreign bill of exchange, and how does it differ from 

an inland bUl, and what places are considered foreign P — 

(Bar T.76 ; Final E.70.) 

10. What is an acceptance for honour P Is presentation then 

necessary P— (Bar H-77.) 

11. When and to whom must notice of dishonour of a bill be 

given P— (Bar E.76 ; Final H-78, T-77, E-76, M.76, E-75, 
E-74, H.72.) 

8. B 



2 CONTRACT. B. 

12. When is it necessary to present a bill of exchange to charge the 

acceptor ?— (Bar M-76 ; Final H.79.) 

13. " Every indorser is in the nature of a new drawer." Explain this. 

(Bar M-72.) 

14. What is the difference between the effect of a debtor indorsing to a 

creditor a bill not due on account of the debt, and one given 
in satisfaction of the debt ? — (Bar H-79.) 

15. Are bills of exchange, &c. chattels ? — (Bar T-70.) 

16. When and where must a bill of exchange be presented, and what 

are the consequences of not duly presenting it ? — (Bar M-76.) 

17. Who is primarily liable on a bill of exchange ? — (Final M-75, 

E-74, H.72.) 

18. When a broker is employed by both parties to enter into an 

agreement respecting the sale of goods — how does he usually 
make the contract ? — (Bar H-78.) 

19. What are the provisions of the Bills of Exchange Act ? — (Final 

T-79 Q. 32, M.75, H-75, H-75, E-74, E-72 Q. 6, H.72.) 

20. Can the holder of a bill of exchange issue one writ against all the 

parties of a bill, or must he issue several P — (Final H-71.) 

21. To what extent is a bill of exchange affected by a contempo- 

raneous agreement P — (Bar T-70.) 

22. What is the contract entered into by the indorser of a bill of 

exchange P — (Bar E-79.) 

23. A. g^uarantees the due payment of a bill. Is he liable for interest 

it it is not paid at maturity P — (Final E-70.) 

24. A bill of exchange for 100/. is accepted for the accommodation of 

the drawer, who indorses it to a third person for 251. Can the 
indorsee recover against the acceptor P — (Final E-73.) 

25. State the enactment of the Common Law Procedure Act, 1854, as 

to actions on lost instruments. — (Final M-73.) {Sect 87.) 

26. Should the loss be pleaded, what steps should the plaintiff's 

soHoitor take P— (Final M.73.) 

27. When is a bill or note payable, when no time is specified P — 

(Final E-70.) 

28. Is a tender after a bill becomes due, a defence for the acceptor in 

an action by the indorsee P — (Final E-70.) 



B. CONTRACT. 3 

29. If the holder of a bill of exchange enters into an agreement to 

give time to the acceptor — does such agreement affect the 
liability of the drawer or indorsers P Would a similar agree- 
ment with the drawer or indorsers affect the acceptor? — 
(Final T.76, H.74, M.72.) 

30. Define a negotiable instrument. — (Bar M-74.) 

31. Define a bill of exchange, and explain its nature. — (Bar E-79, 

E.75, H-75 ; Pinal T.76, H-70.) 

32. What is an accommodation bill ? — (Bar E-75.) 

33. If a bill of exchange be renewed, can an action be maintained 

upon the original bill, while the renewed bfll is running?— 
(Final T.75.) 

34. If a bill of exchange is given by a debtor in satisfaction and dis- 

charge of his debt, and it is so received by the creditor, does the 
dishonour of the bill revive the original debt ? — (Final T-75.) 

35. What course is open to a person who loses a bill of exchange ? 

(Final E.79, H-75.) 

36. What is a sufficient acceptance of a bill of exchange? — (Final 

E-79.) (41 Vict. c. 13.) 

37. Define a bank note — a promissory note. — (Bar E-79, H-75.) 

38. Mention the different kinds of bailments, and the extent of the 

bailee's KabiHty.— (Bar M-71 ; Final M-76.) 

39. If a person voluntarily imdertakes to perform an act, is he liable 

to an action (1) if he fails to perform it ; (2) if he performs it 
improperly P— (Bar T-73.) 

40. What were the facts, &c., in Coggsy. Bernard? — (Bar T-71, M-70.) 

41. If a common carrier loses goods delivered to him, is he liable in 

tort or contract ?— (Bar T-75.) 

42. What are the provisions of the Carriers' Act — ^how has it altered 

the common law liability of carriers ? — (Final M-78, M-76, 
E.76, M-73.) 

43. What is the difference between the common law liability of 

a carrier in respect of goods and passengers P — (Final T-77.) 

44. When should the consignor of goods sent by a carrier sue him for 

the loss of them, and when should the action be brought in the 
name of the consignee P — (Bar M-78 ; Final T-78.) 

B 2 



CONTRACT. C, 



c. 



45. A oheque on a banker, payable on demand to A. or order ; the 

indorsement purports to be by A., but is forged ; the banker 
pays the oheque. Who bears the loss? — (Final T-71.) 

46. Explain the relation of banker and customer, as regards the pay- 

ment of cheques. — (Bar M-71.) 

47. If a cheque is fraudxdently altered, who bears the loss P — (Bar 

M-72.) 

48. When must a cheque be presented P — (Final E-76.) 

49. What is the effect of crossing a cheque generally and specially, 

&C.P— (Final H.77.) 

50. How does a cheque differ from a bill of exchange P — (Bar E-79, 

H-75, M-71.) 

51. What is the law which governs the validity of contracts P — (Final 

T-70.) 

52. Define champerty and maintenance. — (H-79, E-70 Grim.). 

53. Questions on what are choses in action, and the rule at law and in 

equity as to their assignment, and the exceptions and the change 
by J. A. 1873— (Bar T-79, E-79 E. P., H-77, M-76 K P., 
E.76 E. P., M-75, H-75 Q. 4, M-71 ; Final 1-79 Conv., M-78 
Eq., T-78, M-77, E-77, E.77 Conv., T-76, H. 76 Eq.) 

54. What is requisite for the validity of a custom P — (Bar H-75.) 

65. By what rules are the Courts guided in interpreting Acts of 
Parliament and construing written instruments P — (BarT-75, 
H-75.) 

56. Define common and statute law, and disting^uish between them. — 

(Bar T-75 ; Final M-78.) 

57. When is a shareholder of a company incorporated by act of 

parliament liable for its debts P — ^Bar M-77.) 

58. When will a share in a company be deemed to have been issued 

and held otherwise than subject to the payment of the whole 
amount in cash P — (Final E-79 Eq.) 

59. Define a contract and state the requisites to make it binding P — 

(Bar H-76, E-75, H-75, M-74, 1-73, T-72, M-71, M-70 ; 
Final E-79, E.71.) 



C. D. E, CONTRACT. 5 

60. Distinguish between executory and executed contracts — giving 

instances P— (Bar H-76, M.74.) 

61. Distinguish between express and implied contracts ? — (Bar H-76, 

M.74; Final T-76.) 

62. What are the different kinds of contracts and the differences 

between them P— (Bar T-79, T-75, T-73, T-71; Final T-78.) 

63. Is a unilateral contract valid P— (Bax E-75.) 

64. Define a consideration^ distinguishing between a good and valu- 

able one, and stating wh^ instruments require one P — (Bar 
M-75; Final H-70.) 

D. 

65. What are the differences between a contract under seal and not 

under seal P— (Bar T-78, M.74, T-73, T-72; Final H-70.) 

66. To what extent do alterations in deeds and written instruments 

affect them P— (Bar T-72; Final M.75 Conv.) 

67. Define a deed. Does it require a consideration P — (Bar M.73.) 

68. What is demurrage, and when may a shipowner recover in respect 

thereof against his chcurterer P — (Final E-79.) 

69. If there be two obligors to a bond and one die, against whom 

must the action be brought P — (Final T.72.) 

70. What covenants run with the land, and what are the statutes on 

the subject P— (Final E.76, E.74 Conv.) 

71. What are the differences between dependent and independent 

covenants P— (Bar T.77.) 

72. What is a del credere agent, and what are his liabilities P — (Final 

H-78, T-75.) 

E. 

73. When is an executor liable on the contracts of his testator P — 

(Bar E.78.) 

74. What is the effect of a creditor making his debtor his executor 

either alone or with others P— (Final T.79.) 



6 CONTRACT. F. G. I. 

F. 

75. State the eflEect of the Factors Acts P— (Bar H. 77.) 

76. A. gave B. a promissory note for the difference between the 

amount of B.'s debt and the amount to be received by B. 
under a composition, to induce him to join with A.'s other 
creditors in the composition deed. Can A., having paid the 
note when due, recover back the amount P What would have 
been the rights of parties if B. had sued A. on the note P — 
(Final T-77.) 

77. A., by fraud, induces B. to contract with him. Can either of 

them enforce the Contract P — (Bar H. 75.) 

78. When may a contract be rescinded on the ground of fraud P — 

(Bar E-79.) {Also see (he questions on fraud in equity,) 

o. 

79. Draw a guarantee. — (Bar M-78.) 

80. When must a guarantee be in writing, and what are the requisites 

to make it binding P—(Baff M-77, 1-70; Final M-77, M-76.) 

81. Need the consideration appear in a guarantee P — (Bar T-77; 

Final E-78; M.76; 1-75.) 

82. Define a guarantee — how is it affected by statute law P — (Final 

H.70.) 

83. If a guarantee is given for a firm, does a change in one or more 

members of the firm affect it P — (Bar E-78.) 

84. What is the law as to suing on gaming contracts P — (Bar E-78.) 

85. What is the law as-to marriage, brocage contracts, and contracts 

in restraint of marriage P — (Final H-73.) 

86. Would a contract by A. not to marry in six years be a valid 

contract at common law P — (Final E-70.) 

87. Can money lent for the purpose of gambling, in a country where 

gambling is not illegal, be recovered in the courts of this 
country P— (Final E-70.) 

I. 

88. Questions on the Infant's Belief Act. — (Final E-79 Conv., M-78, 

T-77, M-74). 



LL. 



CONTRACT. 



89. What is an infant's liability for debts and contracts, and his 

power to take advantage of them P — (Bar E-77, E-75, M-73 
Q. 3, M-72 Q. 6 ; Final E.78, E-77, M-74, M-73, T-73, H-72, 

T-70.) 

90. When is a father liable for the debts of his infant son P — (Final 

E-77, M-75, M.70.) 

91. What interest must A. have in B.'s life to be able to insure it P — 

(Final E-77 Conv.) 

92. If A. insures the goods of another person for his own benefit 

against loss by fire or perils of the sea, has he any remedy in 
the event of a loss P— (Final E-77.) 

93. What is a policy of marine insurance P — (Bar E-75.) 

94. When is interest recoverable on a debt P — (Final T-70.) 

95. Explain jettison.— (Final T-76). 

L. 

Landlord and Tenant. 

96. How long does the liability of a lessee under a lease continue P 

Can he do any act to determine it P — (Final T-72.) 

97. In a tenancy from year to year in the absence of express agree- 

ment, what length of notice to quit is necessary, and at 
what period must it expire P — (Final H-78.) 

98. What is the liability of the landlord and tenant to repair in a 

tenancy from year to year in the absence of express agree- 
ment P— (Final M-76.) 

99. How far do the covenants in a lease bind the lessee holding over 

after the expiration of his term P — (Final M-74.) 

100. Ejectment is brought on a proviso for re-entry on a breach of 

covenant to repair. Give an instance of a waiver of the 
forfeiture.— (Final T-74.) 

101. Is a notice to quit by one of several joint lessors good or badP 

(Final H-74.) 

102. Can a landlord maintain an action against his tenant for the 

rent of premises which have been destroyed by fire before the 
rent became due P— (Final H.79 Conv., T-72.) 
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103. What fixtnres can a tenant remove from the demised premises P 

(Final T-72.) 

104. At what time must they be removed P— (Final T-72.) 

Lien. 

105. Has a solicitor anj lien on the title deeds of an estate deposited 

in his hands by a dient who holds a mortgage of the estate P 
(Final T-79 Conv.) 

106. What is meant by a lien general and special P Give instances. 

What is a soUcitor's Ken P— (Bar H-78, Eq.; Final T-79, 
T-77, M.74, T.73, H-72.) 

107. If I keep my horse at a livery stable, has the keeper thereof any 

lien upon the horse for its keepP — (Final E-78.) 

108. When a debt is barred by the Statute of Limitations, does a 

lien on goods held aa security for the debt stiU remain in force, 
or is it determined P— (Final M-78, T-77, M.74, M-74 Conv., 
M-73, E.72.) 

109. Is the right of lien of an attorney affected by his taking secu- 

rity for his costs P — (Final M-74.) 

110. Promissory note payable on demand. From what time does the 

Statute of Limitations begin to run and whyP Suppose the 
sum secured by the note has been paid, from when will it run 
to bar the recovery of interest P — (Final H-78, E-76.) 

111. Questions on the Statutes of Limitation as to contracts. What 

are they P— (Bar E-79, E-77, T-76, M-73 Q. 2 ; Final M-78, 
T-78, E-77, M-76, E-74, H-74, M-72 Q. 20.) 

112. What acknowledgment will take the case out of the Statute of 

limitations?— (Bar T-79, E.78.) 

113. What else is necessary to do soP — (Bar E-78.) 



114. A married woman is entitled to money secured to her by a bond ; 
who is entitled to the money in the event of the death of 
either the husband in the lifetime of the wife, or the wife in 
the lifetime of the husband, before the debt is paid P — (Final 
T-70.) 
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115. Can a mairied woman, without her husband's oonouirenoey give 

a valid receipt for wages earned by her apart from her husband P 
(Pinal H-71.) 

116. If a wife having separate estates during coverture contracts a 

debt for clothes, and the husband afterwards dies insolvent, is 
her separate estate liable? — (Pinal M-77.) 

117. When can a married woman enter into a binding contract? — 

(Bar M.77, E.75, T-71 ; Pinal M-77, £-72 Eq.) 

118. When is a husband living apart from his wife liable for goods 

suppUed to her ?— (Bar 1-76 ; Pinal H-79.) 

119. When is the husband liable for the wife's contracts before and 

during marriage, and on what is the presumption of liability 
founded?— (Bar T-79; Pinal M-77Conv., M-77, M.77, T-76, 
H-77 Eq., T-72, H-72, H-71.) 



120. Explain and illustrate— 

(i) " Persona conjuncta sequiparatur interesse proprio." — (Bar 

M-72.) 
(ii) " Quomodo quid constituitur eodem modo solvitur." — (Bar 

M.72.) 
(iii) *• Res inter alios acta alteri nocere non debet." — (BarT-75.) 
(iv) " Ex dolo malo non oritur actio." — (Bar E-75.) 
(v) " Omnia preesumuntur rit^ esse actse." — (Pinal M-70.) 
(vi) " Ex nudo pacto non oritur actio." — (Pinal H-70.) 



P. 

121. Can the individual partners require a judgment creditor of the 

firm to pursue his remedy against the partnership property 
before having resource to the separate property of the creditors? 
(Pinal T.77.) 

122. What mutual arrangement as to profit and loss will create a 

partnership as regards third parties ? — (Pinal E-72.) 

123. The proprietor of a lighter agrees with A. who works it that in 

consideration of his labour he shall receive half the gross 
earnings. Does this constitute a partnership ? — (Pinal E-70.) 
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124. When is parol evidence admissible to explain, vary or annex 

incidents to a contract P— (Bar H-79, H-77, H-76, E-75 Q. 2, 
H-75, M-74, T-73 ; Final H-79, E.77, M.75, E-74, M.72, 
H-72, M.70.) 

125. What is the difEerence between a patent and a latent ambiguity ? 

(Bar T-72 ; Final H-79.) 

126. What is the difference between a penalty and liquidated damages? 

(Bar 77; Final M-75, 1-70.) 

127. When is the promise of one person the consideration for the 

promise of the other ? — (Bar T-78.) 

128. Distinguish between a promise founded on an executed and on 

an executory consideration P — (Bar T-70.) 

129. When is an express promise needed to complete the ingredients 

of a simple contract P — (Bar M-70.) 

130. When does the property in goods pass before delivery upon an 

agreement for sale P — (Bar H-78.) 



Principal and Agent. 

131. If an authority is given to three persons, if one exercised the 

authority, would the principal be bound P — (Final E-70.) 

132. If an agent contract under seal in his own name for his prin- 

cipal, can the principal sue on the contract P — (Final E-70.) 

133. When may an agent sue in his own name on a contract made 

for his principal P — (Bar T-76.) 

134. A. employs a contractor to do work, who selects his own work- 

men, and has control over them. Is A. or the contractor 
responsible for the negligence of the workmen so employed P — 
(Final T-71.) 

135. If a servant in the habit of ordering goods for his master at any 

time misapplies the money given him to pay for them, who is 
Uable for the price of the goods P— (Final 1-79, M-72 Q. 17, 

E-72.) 

136. How must an agent be appointed P What are the kinds of 

agency, e.g. universal, particular, implied, ratified, &c.P — (Bar 
M-72 Q. 4, M-72 Q. 10 ; Final T-77.) 
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137. Sale of goods by A. an agent to C. his creditor. What defence 

has C. when B., A.'8 undisclosed principal, sues him ? — (Final 
H-78.) 

138. When does an agent escape, and when does he incur liability P — 

(Final E-75 ; Bar T-71 Q. 4.) 

139. Put instances showing that a person who cannot contract himself 

may do so as agent for another. — (Bar M-72.) 

140. Show that a person sometimes cannot contract by agent. — (Bar 

M-72.) 

141. Is the wife's authority to order necessaries revoked by the death 

of the husband, although at the time of the order the wife and 
the tradesman were ignorant of the death of the husband ? — 
(Final E-70.) 



B. 

142. A. asks B. to sell him goods on credit, and names C. as a referee 

for his solvency. B. makes inquiries of C, who says that A. 
is solvent, which is false to his knowledge. B., relying on C.'s 
assurance, lets A. have the goods on credit, who fails to pay 
for them. What remedy has B., and against whom P — (Bar 
M-73.) 

{See 9 Oeo. 4, c. 14, s. 6.) 

143. Explain "Omnisratihabitioretrotrahitur etmandato priori cequi- 

paratur."— (Final T-74.) 

144. What are the provisions of the Eailway and Canal Traffic Act P 

(Bar M-70.) 

145. What is the liability of railways for injuries done to passengers P 

(Final H-76.) 

146. What is the effect of a release given to one of several joint debtors P 

(Final 1-79, E.75.) 

147. When a landlord has taken a bill of exchange for rent then due, 

can he afterwards, and before payment of the bill, distrain for 
the same rent P— (Final M.78, T-75.) 

148. State and instance cases on the law with respect to covenants in 

restraint of trade.— (Bar T-78 ; Final H-76 Eq.) 
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149. What is meant by a sale of goods in market overt. If thej 

have been stolen from the true owner, when will the pur- 
chaser obtain a legal right to themP — (Bar M-73 ; Final 
E-79.) 

150. When is a verbal oontraot for the sale of goods valid P — (Bar 

M.75.) 

151. When may a master discharge his servant for misconduct, &c. P 

(Bar M-78 ; Pinal H-76.) 

152. What implied authority has the master of a ship to bind his 

owner for contracts P — (Bar H-78, M-76.) 

153. What is simony, and how does the law in respect of it apply to 

the purchase of next presentations and advowsons respectively P 
(Pinal M-76 Conv., M.75' Crim.) 

154. Does the law of merger apply to simple contracts, and are there 

any exceptions P — (Bar H-77.) 

155. Questions on sect. 17 of the Statute of Prauds. — (Pinal T-78, 

E-77, T-76, H-70.) 

156. Compare the 4th and the 17th sections of the Statute of Prauds. 

(Bar H-76, M-74, T-72.) 

157. Questions on sect. 4 of the Statute of Prauds. — (Bar T-72, 

T.71 Q. 3, T-70; Pinal T-79, E-79, M-77, M-75, 1-74 Eq.) 

158. Define stoppage in transitu, and when can it be taken advan- 

tage ofP When does it cease P— (Bar E-76, E-75 E. P.; 
Pinal H-78, M-76, M-74, M-73, 1-71 Q. 8, E-70, E-70.) 

159. What effect has the Judicature Act upon stipulations as to time 

in contracts P— (Pinal T-77 Eq., H-76 Eq.) 

160. What contracts are invalid if entered into on Sunday P — (Pinal 

E-77, M-75.) 

161. How far are contracts and the remedies thereon affected by 

statute P— (Pinal E-71.) 

1.62. A tenant holds over after the expiration of a legal notice to quit. 

What penalty does he thereby incur, and what step can the 

landlord take to enforce it P— (Pinal 1-78, T-75, T.75.) 

(4 Geo. 11. c. 28; 11 Geo. II. c. 19, 8. 18.) 
163. How is it determined who should sue or be sued on a simple 

contract P— (Bar T-76.) 
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164. When can a person not named in a contract sue on it P — (Bar 

T.78.) 

165. Is parol evidence admissible to make a person not named liable, 

or to excuse a person named? — (Bar E-77, M-76, T-75 Q. 10.) 

166. What contracts must be in writing, and which are required to 

be so by conmion and by statute law respectively? — (Bar 
E-79, T-76; Final E-79, E.74, M.72, H.72.) 

167. Distinguish between written and verbal contracts as regards the 

mode of proof or otherwise ? — (Bar T-70.) 

168. What statements made by the vendor at the time of the sale 

amount to a warranty ? — (Bar H-79.) 

169. When is a warranty implied on the sale of goods? — (Final E-78.) 

170. State the difference between the sale and delivery of specific 

goods on condition and with a warranty. — (Final E-75.)- 

171. How and in what money, &c. must the tender of a debt be 

made ?— (Bar M-78, T-78; Final M-76, M-73, M-70, 1-70.) 

172. Is a tender of part of a debt valid ?— (Final H-74.) 

173. What is the difference of obligation where the law creates a 

duty and where it is created by a man's own contract? 
Illustrate your answer by pointing out what is the liability of 
a tenant under a lease to pay rent after the premises have been 
accidentally burnt. — (Finiftl T-77.) 

174. What is the general rule of law according to which contracts 

are expounded ? If a contract to be performed in a foreign 
country be made in England, according to the law of which 
country will it be construed ? — (Final M-76.) 

175. A. obstructs a highway so as to cause special inconvenience to 

B., and B. promises A. 5/. for removing the obstruction. Is 
this binding ?— (Final E-75.) 

176. Are these agreements valid — 

(i) An agreement to sell 100 tons of oil without anything to 

show what kind of oil is intended ; 
(ii) An agreement by a dealer in palm oil only to sell 100 tons 

of oil?— (Final E-75.) 

177. A. contracts with B. to do something on a future day ; but 

before that day arrives, states his intention not to do it. Can 
B. sue A. before the day of performance ? — (Final H-71.) 
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1. DLstiiiguiBh between an action ex contractu and ex delicto and 

a crime, and state facts which would give rise to either, or to 
a prosecution for a misdemeanor. — (Bar H-76, T-75, T-75 
Q. 9, T-72, M-71, T.71 ; Final H-73 Crim., T-71 Crim., 
E.71, H-70 Crim.) 

2. Distinguish between ^* Damnum sine injuria" and ^'Injuria sine 

damno."— (Bar H.76, M-74, M-71 Q. 8, T-71 Q. 6.) 

3. What is meant by contributory negligence, and when will proof of 

it defeat an action ?— (Final H-79, T-71.) 

4. Are infants or married women liable for their torts P — (Bar E-77, 

E.76, H-72.) 

5. When an infant is not liable on a contract, can he be made liable 

thereon in an action in form ex delicto P — (Final E-70.) 

6. Explain generally when trover and detinue can be brought, and 

which is most advantageous P — (Final H-74, H-72.) 

7. When and on what grounds can an innkeeper refuse to receive 

a traveller, and what is the remedy P — (Final E-76.) 

8. Questions on the Innkeepers Acts. — ^What is the liability of an 

innkeeper for loss or injury to the goods of a guest P — (Bar 
T-79 ; Final E-79, H-77, M-71.) 

9. A. is entitled to the reversion of a house and lands in possession 

of a tenant. When can A. maintain an action against a 
stranger for injury to the reversion P — (Final T-79, T-74, 
T-71 Q. 10.) 

10. What is meant by saying that an Englishman's home is his 

castle ; and when may an outer door be broken into to effect 
an entrance P — (Final M-76.) 



TORT. 15 

11. Where one of two defendants in action of tort has paid the 

whole of the damages and costs, has he any right of contribu- 
tion from his co-defendant ? Would it be diflferent in con- 
tract ?— (Final E.73.) 

12. Can an action be maintained against an executor for a wrong 

done by the testator to another's real or personal property P 
What statutory provisions exist on the subject ? What is the 
maxim on the subject P— (Final E-79, E-79, M-73, T-73.) 

13. Questions on Lord Campbell's Act, 9 & 10 Vict. c. 93. — (Bar 

E-79,T-77,M.71; Final H-79, E-77, H-76, H-75, T-74, T-71.) 

14. Can a person injured by a felonious act obtain redress from the 

felon in a civil court P — (Bar H-76.) 

15. What are the characteristics of the three great classes of rights of 

action ex delicto ? — (Bar M-70.) 

16. Illustrate the maxim ^' Actus non facit reum, nisi mens sit rea." 

(Bar H-75.) 

17. How does a tort differ from a crime ? — (Bar M-74 ; Final T-74 

Crim.) 

18. Is a master liable for an injuiy done by one servant to a fellow 

servant or to a stranger, or by a stranger to his servant ? — 
(Bar E-79, T-77, E-76, M-75, M-74; Final E-78, E-77, 
M-75, E-75, T-74, E.74, T-73, M.72.) 

19. Distinguish between warranty and representation as the ground 

of an action ?— (Bar T-79, T.72.) 

20. State the general rule as to what damages are recoverable (1) in 

an action of tort ; (ii) if founded on contract. — (Bar T-79, E-79.) 

21. When does the law allow a man, by his own act, to redress a 

wrong done to him or to prevent its occurrence P — (Bar M-74.) 

22. Define a libel, distinguishing it from slander. Is the question 

whether a writing is a libel or not to be determined by the 
judge or the jury P— (Bar E-77, T-76, M-75, T-73; Final 
H.78, E.73 Crim., E.70 Crim., H.70.) 

23. Is the truth of a libel an excuse P— (Bar T-76.) 

24. What is a privileged commimication P — (Bar M-75.) 

25. Can a private person ever maintain an action for a public 

nuisance P— (Bar E.76, M-75.) 
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26. What are the rules for determining whether a nuisance is action- 

able P— (Bar M.70.) 

27. A father and his child are injured by the same accident. What 

actions should be brought to recover damages and in whose 
names P — (Final E-76.) 

28. What are the principal provisions of 6 & 7 Vict. o. 96, s. 2, which 

enables a defendant in an action for a libel contained in a 
public newspaper to avail himself of an apology being made P 
(Final T-74.) 

29. Will an action for slander lie against a witness for anything said 

in a judicial proceeding P — (Bar T-77.) 

30. Whatis the legal ground of an actionfor seductionP — (Final E-75.) 

31. What amounts to such a wrongful interference with the goods of 

another as would amount to a conversion in respect of which 
trover would Ue P— (Final T-74.) 

32. When does an action of the case lie P— (Bar T-73, Q. 4.) 

33. A. starts a partridge on his own land and shoots it while flying 

over the lands of his neighbour. If he enters the land and 
carries off the bird has his neighbour any right of action 
against him P— (Bar T-73.) 

34. Illustrate the proposition that 'Hhe law presumes eveiything 

against the wrongdoer "P — (Bar T-72.) 

35. In what case may a defendant plead payment of money into 

Court in an acti(Mi of libel P — (Final M-70.) 

36. When can a private person in a dvil action for arresting the 

plaintiff, justify the arrest on a criminal charge P — (Bar 
T.77.) 

37. When is a constable justified in breaking the outer door of a 

dwelling-house to execute a warrant or make an arrest P — (Bar 
E-77.) 

38. Gfive instances in which an owner of real property may render 

himself liable in respect of his management thereof to an 
action of tort P— (Bar E.79.) 

39. Explain the nature of an action for malicious prosecution ; what 

must be proved and what are the functions of the judge and 
jury at the trial P— (Bar T-79.) 
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40. When is a nuisaaoe to a highway actionable (1) by statute ; (2) 

by oonunon law P — (Bar M-71.) 

41. How does trespass differ from trover and from oaseP — (Bar 

M.72.) 

42. How does trover differ from detinue P — (Bar H-75.) 

43. Where can a person bring either trespass or trover P — (Bar 

M-72.) 

44. What are the defences to an action for trespass P — (Bar M-71.) 

45. C. wrongfully enters the land of A., tenant of B., and cuts a 

tree. What remedies have A. and B. P — (Bar H-76.) 

46. Is a master of a general ship liable to the owner of goods for 

damage done to them by the careless stowage of the stevedore 
appointed by the charterer, but to be paid by and to act imder 
the captain's order P — (Final M-71.) {Blakie and others v. 
Stewbridge, 29 L. J., C. P. 212.) 

47. When can a corporation be liable in an action of tort P — (Bar 

M-79.) 



s. 



( 18 ) 



EVIDENCE. 



i . What is meant by best eyidenoe — primary evidenoe P — (Bar M-75.) 

2. What are the functionfi of the judge and jury as to *' probable 

cause," " reasonable time," " bona fides," or " n^ligence " P — 
(Bar T-70.) 

3. Whenis secondary evidence admissible P — (Bar M-75 ; Final H-70.) 

4. What are the roles as to the burden of proof P — (Bar T-70.) 

5. Can a person who has been convicted of a crime, or an interested 

person, or a parly to the record, give evidence at a trialP — 
(Bar H-77, M-76 Grim.) 

6. What evidence is necessary to support the plaintiff's case in an 

action for a breach of promise of marriage P — (Final M-78.) 
(32 8f 33 VlcL c. 68.) 

7. When is a dying declaration evidence P — (Bar T-79 Crim., T-78, 

H-78 Crim., T-76 ; Final 1-77 Crim., M-73, H.72 Crim., 
M-70, H.70 0-85 Crim.) 

8. When is an entry made by a deceased person evidence P — (Bar 

T.76, T-71 ; Final T.76, E-75.) 

9. Define hearsay evidence — ^when is it admissible P — (Bar E-76, 

M.75, E.75.) 

10. When is the mere production of deeds sufficient proof of their 

existence P— (Final H-79.) 

11. State the rules which govern the production of evidence. — (Bar 

T-73.) 

12. What point was decided in Higham v. Ridgioay ? — (Bar M-71.) 

13. Are communications between attorney and client admissible P — 

(Final M.71.) 

14. After what time are deeds and wills receivable in evidence without 

proof of due execution P — (Final M-70.) 

15. Enumerate presumptions at Common Law. — (Bar M-70.) 

16. A landlord alleges as his ground of action that the tenant did not 

keep the demised premises in repair— on whom does the 
biirden of proof lie P— (Bar T-73.) 
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17. Is aQ affidavit sworn before a judge at Bengal admissible in 

evidence here P — (Final H-70.) 

18. Oan a plaintiff in an action for breabh of promise be examined 

as a witness P — (Final H-70.) 

19. When may a leading question be put by counsel examining at 

Nisi PriusP— (Bar T-72.) 

20. When may a party producing a witness, impeach his credit P — 

(Final M-73.) {C. L. P. Act, 1854, s. 22.) 

21. What are the exceptions to the rule that the judge at Nisi Prius 

is entrusted with the interpretation of written instruments P— 
(Bar M-70.) 

22. An action is brought to recover a debt against A. and B. The 

plaintiff proposes to prove that A. admitted the debt to be due 
from himself and B., and offered to pay it by instalments. Can 
this admission be given in evidence against B. P — (Bar M-73.) 

23. In an action for obstructing an alleged highway, whereby the 

plaintiff has suffered damage, it is proposed to establish the 
existence of the highway, by calling wil^esses to prove that in 
the neighbourhood the way has always been deemed public. 
Can such evidence be received P — (Bar M-73.) 

24. In an action to recover damages for breach of covenant is evidence 

admissible to show a malicious intention to injure on the part 
of the defendant P— (Bar E.75.) 

25. When in order to establish a devise, &c. of realty it is necessary 

to prove title under a will, is it necessary to produce the 
original wiU P— (Final H-77.) 

26. If necessary at the trial to be prepared with evidence of entries in 

the books of a banker (not a party to the action), how is such 
evidence procured P— (Final E.78.) (39 Sf 40 Vict c. 48.) 

27. In an action on a deed, where the execution is required to be 

proved, and the attesting witness is dead — ^how is the plaintiff 
to prove the execution P — (Final M-77.) 

28. Can an infant be found guilty of an indictable offence P — (Bar 

E-76, T.75 a 12 ; Final 1-73 Crim., H-73 Crim.) 

29. What evidence is required to support an action on a contract by 

matter of record P — (Final M-77.) 

30. How is a public document proved P — (Bar H-77.) 

c 2 
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31. Are there any exceptions to the nde that an instnnnent in 

uniting must be constraed by the Court ? — (Bar H-7o.) 

32. What persons are inoompetent to give evidence on a csriminal 

trial ?— (Bar E-76, M-72.) 

33. What is the rule as to leceiTing in eyidence the opinion of a 

witness?— (Bar H.76.) 

34. What are the modes of proTing handwriting? — (Bar H-76; 

Final T-71.) 

35. What is the general role as to the mode of proving the contents 

of a written document — and what are the exceptions ? — (Bar 
E-79 a 1, M-73, T-72.) 

36. What is the ordinary evidence required to prove guilty knowledge 

in uttering a forged instrument ? — (Final T-70.) 

37. In order to prove a written instrument must the attesting witness 

be caUed ?— (Final M.71, T-70.) 

38. Is an unstamped receipt admissible in evidence to prove a criminal 

charge?— (Final T-70.) 

COMPAKISON. 

39. Is evidence by handwriting admissible in criminal cases? — 

(Final M-73 Crim.) (28 Vict. c. 78, «. 8.) 

40. Can a convicted felon give evidence or be a juryman ? — (Final 

M-73.) (6 §• 7 Fkt. c. 85, «. 1, and 33 & 34 VicL c. 77,«. 10.) 

41. How far is the evidence of an accomplice (1) with, or (2) without 

promise of pardon admissible ? — (Final M-77, M-73, M-71.) 

42. What is the rule as to the incompetency of the husband or wife 

of an accused to give evidence either way — and what are the 
exceptions ?— (Final E-78, M-73, £-73, E-72, M-70.) 

43. Under what circumstances can the depositions of a witness be 

used in evidence against the accused ? — (Final H-74.) 

44. What directions does the judge usually give to the jury when the 

case rests on the xmsupported evidence of an accomplice — ^and 
is a verdict contrary to such direction good ? — (Fined M-71.) 

45. State the principal rules of evidence applicable to criminal trials. 

(Final T-71.) 

46. What is the law as to giving evidence of a prisoner's bad cha- 

racter?— (Final H.79.) 
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47. What is the best evidence which will support an indictment 

(1) for perjuiy, (2) for treason, (3) for misdemeanor P — (Final 
E-78, E.75, E-73, H-73, 1-72, E.72, E.73.) 

48. What evidence is required to obtain a magistrate's order in 

bastardy ?— (Final E-78.) 

49. What was laid down in Omichund v. Barker ^ as to the competency 

of witnesses P — (Bar M-72.) 

50. If an atix)mey is instructed to defend one of two prisoners indicted 

jointly for felony, and he found that the evidence of the 
other was important for such defence, what steps should he 
take to get such evidence admitted ? — (Final T-74.) 

51. Three persons are jointly charged with an offence — one makes 

certain statements, will these affect the other two P — (Final 
T-73.) 

52. A witness is in custody. Can he be compelled to attend and 

give evidence P— (Final T-73.) (16 8f 17 Vict c. 30, b. 9.) 

53. If A. sends a letter by post to B., challenging him to fight a duel, 

and there be evidence that the letter was sent, but not that 
it reached B., can A. be convicted, and, if so, how punished P 
(Final M.74.) (iJ. v. Wiilimis, 2 Camp. 506.) 

54. A. murdered B., at the instigation of C, and A. being detected, 

C, in order to conceal the part he took, murdered A. On the 
trial of 0. it was proposed to give in evidence the murder of 
B.; this was objected to as not being a point at issue — ^was such 
evidence admissible P — (Final T-71.) 

55. What facts would it be essential to prove in order to ensure 

a conviction on a charge of embezzlement P — (Final T-74.) 

56. What evidence will convict a person of exhibiting a false light 

with intent to bring a ship into danger P — (Final E-74.) 

57. Do the rules of evidence, observed at a criminal trial differ from 

those at Nisi Prius P— (Final E-79.) 

58. Define presumptive and circumstantial evidence in criminal cases. 

How does circumstantial differ from direct evidence — ^what 
are the rules as to its value P— (Bar T-74, M.72, T-71, T-71, 
H-71.) 

59. Upon the trial of a person for uttering counterfeit coin, must the 

coin be so proved by an officer of the Mint, or by any credible 
witness P— (Final M-74, M.72.) (24 ^ 25 Vict. c. 99, «. 29.) 
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PROCEDURE. 



A. 

1. A written oontract provides that in the case of differences arising 

between the parties thereto, the same shall be referred to 
arbitration. DiiSerenoes do arise, and in respect of which one 
of the parties commences an action against the other. Can 
the other party take any steps to stop the action P— (Final 
T.78.) 

2. By whom are actions in superior courts involving matters of 

account usually tried, and by what statute was the jurisdiction 
given P— (Final M-72, E-71.) 

3. When can a fact be proved by affidavit at a trial P — (Bar T-78, 

H-77 ; Final E.79.) 

4. In the case of evidence being taken by affidavit by consent, in 

what time must the affidavits be filed P— (Final E-79, H-77.) 

6. What are the principal requisites of an affidavit P — (Final M-74.) 

6. State the alterations made in the law as to appeals. — (Bar £-77.) 

7. When is there an appeal from a County Court, and how is it 

brought P— (Final M-75.) 

8. When can a defendant be arrested before judgment, and when 

after judgment, in an action for debt, and compelled to give 
security P — (Bar M-77.) 

9. When may a writ of attachment be issued in disobedience to a 

judgment or order P Is there any alteration by the J. Acts ? 
(Final H-79, H-77.) 

10. How, after judgment recovered against a clergyman, can the 

plaintiff attach the tithes, &c. of his benefice P — (Final E-78.) 

11. In what cases may a defendant who is about to quit England be 

arrested and held to bail P— (Final £-73.) (32 8f 33 Vict c, 
62, 8. 6.) 
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12. If a plaintifi neglects to go on with his aotion, can a defendant 

take any step to force him P — (Final T-72.) 

13. How mnst an infant appear and plead P — (Final T-72.) 

14. When is it necessaxy to ohtain leave to appear to and to defend 

an action P— (Final T-73, E.72, E.71.) 

15. How should partners appear to a writ when they are sued in the 

name of their firm P— (Final M-77.) 

16. What proceedings can be taken against a solicitor for not enter- 

ing an appearance in pursuance of his written undertaking to 
do so P— (Final M-77.) 

17. What rules govern the Court of Appeal as to the reception of 

evidence not tendered in the court below P When is special 
leave necessary for such evidence, and how is it obtained P — 
(Final M-78.) 

18. In what time must a party appeal against — 

(i) An inteiiocutory order of judgment ; 
(ii) An order or judgment not interlocutory P 

(Final E-78, E.78 Eq., H.78 Eq., M.77 Eq.) 

19. How may performances of awards be enforced P — (Final M-70.) 

20. In what time must an application be made to set aside an award P 

(Final T-78, M.70.) (17 ^ 18 Vict. c. 125, «. 9 ; c7. Act, 1873, 
w. 50, 59.) 

21. Mention some of the ordinary grounds on which an award may 

be set aside. — (Final H-75.) 

22. What is the advantage and process of issuing a writ under the 

Bills of Exchange Act P— (Final n-77, E-76, E-73.) ' {See 
abo Contracts, Q. 19.) 

C. 

Costs. 

22a. In an action in a county court where the debt or damage claimed 
does not amount to more than 20/., what costs is the attorney 
entitled to recover from his client P — (Final M-74.) 

23. When several actions are brought by several imderwriters on the 

same policy of insurance, what course should be taken by the 
defendants with a view to save costs P — (Final M-74.) 

24. When is a plaintiff in a creditor's suit entitled to costs out of the 

estate as between solicitor and client P — (Final H-77.) 
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25. If an action is brought to recover a debt above 20/., and the 

defendant pays the plaintiff the debt without the costs, 
can the plaintiff afterwards proceed to recover them P — (Final 
M.77.) 

26. When can the defendant compel the plaintiff to give security for 

costs P— (Bar T-TS ; Final H-79, M-77, 1-74, 1-74 Eq., 
M.72, T.71.) 

27. Explain the distinction of ''costs as between attorney and client" 

and " costs as between party and party." — (Final H-70.) 

28. When is a plaintiff disentitled to costs in a superior court P — 

(Final M.72.) 

29. In an action for a malicious prosecution, the defendant having 

good groimds for believing that the plaintiff will be unable to 
pay the costs, what course should he adopt P — (Final £-71.) 

30. Questions on how the right to costs in an action determined. — 

(Bar E.78, T-76; Final E-79, E-78, M.77, £-77, E.76, M.76, 
H.76, M.74.) 

31. What is the effect of withdrawing a juror as to costs or other- 

wise P— (Bar T.72; Final E-79.) 



32. What IS common law and of what elements composed P — (Bar 

H.76.) 

33. Have the practice and procedure of the late Court of Chancery 

any application to the Chancery Division of the High Court of 
Justice P If so, to what extent P— (Final H-78 Eq.) 

34. What are the principal common law actions P — (Final H-70.) 

35. What are the functions of the conveyancing counsel of the court P 

(Final E.77.) (15 ^ 16 Vict c. 80, «. 40.) 

36. When can the aid of the Chancery Division be obtained without 

the institution of an action P — (Final E.75.) 

37. In a case where the right of an heir-at-law depends upon the 

construction which may be put on an instnmient, and it is 
difficult to ascertain who is such heir-at-law, can judgment of 
the court upon the construction of the instrument be obtained 
without the expense of first finding the heir-at-law P — (Final 
H.78 Eq.) {J. A. 1875, 0. 16, B. da.) 
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38. Wliat steps should be taken to enforce the payment of money 
under an order for payment made by a judge or master at 
chambers?— (Final 1-70.) 

89. Contrast the procedure in equity chambers with that in common 
law chambers. What business is disposed of there P — (Final 
E.73, M-rO Eq., E-TO Eq.) 

40. State the mode of procedure before chief clerks and judges in 

chambers. — (Final E-73.) 

41. What is the extent of the jurisdiction of county courts P — (Final 

M-72, T.70.) 

42. When was a cross bill formerly necessary in Chancery P — (Final 

E-75.) 

D. 

43. In an action by the purchaser against the vendor for not deliver- 

ing goods, sold at a specific price and to be delivered at a 
particular time, what is the measure of damage P — (Final T-74.) 

44. Distinguish between liquidated and unliquidated damages and 

give instances.— (Final H-76, T-73.) 

45. What is the rule as to pleading defences arising after the com- 

mencement of an action P — (Final M-73.) 

46. What effect has the death of a sole defendant before judgment on 

an action, and how is execution obtained if he dies after judg- 
ment?— (Bar M.78; Final T.74.) 

47. What is the effect of not entering a demurrer for argument P — 

(Bar E-79, T-78.) 

48. When is a judgment by default interlocutory and when final P — 

(Bar H-79.) 

' 49. When a defendant suffers judgment to go by default, when is a 
writ of inquiry necessary P — (Final T-73.) 

50. How is a distringas on stock obtained P What is its effect and 

how discharged P— (Final H-77.) 

51. What is the law relative to discovery and the inspection of docu- 

ments P— (Final T.79 Q. 31, T.76, E-76.) 
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52. When a writ of BummonB is issued out of a district registry by a 

plaintiff suing by a solicitor, what indorsements of the name 
and address of the plaintiff and of his solicitor must be made 
on the writ, and must any and what address for service else- 
where than in the district be given P — (Final M-77.) 

53. State the modes in which matters may be commenced in the 

Chancery Division and some of the matters to which each 
mode is applicable. — (Final M-76.) 

54. When is it advisable to plead and demur, and when may this be 

done P— (Bar T-72.) 

55. Distinguish between a demurrer and a plea in abatement. In 

what time must the former be entered for argument P — (Bar 
T-71 ; Final E-79, M.74, H.74, H-72, E.71, M-70, H.70.) 

56. What is domidl, and when may the right of property be 

governed by it P— (Final E.79.) 

57. How can the court deal with the rights of a deceased party to a 

suit who has no personal representative P — (Final T-73.) 

58. What step should the defendant take when a ground of defence 

arises after he has pleaded P — (Final E-74.) 

59. When may a defendant since the Judicature Act apply to have 

an action dismissed P— (Final M-76, T-76.) {J. A. 1875, 
0. 29, i?. 1 ; 0. 31, R. 20 ; 0. 36, amended by 0. June, 1876.) 

60. On failure of (1) a plaintiff, (2) a defendant to comply with an 

order for discovery of documents, what courses are open to the 
party who obtained the order P — (Final E-78 Eq.) 

61. When an order has been made for a defendant to make an 

affidavit as to documents, upon whom may such order be 
served, and how may it be enforced P — (Fined H-77.) {J, A. 
1875, 0. 31, R. 20—22.) 

62. What goods are privileged from distress P Define the right of 

distress. How and where is a distress made, and what are 
the exceptions and the remedies if it is virrongful P — (Final 
E-77, H.76, M-75, T-75, E-75, M.74, H-74, T-73, M-72, 
E.71, T-71.) 

63. Can a landlord distrain upon the goods of his tenant's lodgers 

for rent due from the tenant P— (Final H.79, T-78, H-77, 
H.76, T.74, E.73, E.72, M.71.) 
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64. Sketch the oommon form of affidavits in an action for discovery P 

(Final H.79.) 

65. How is discovery obtainable in an action against a joint stock 

company P— (Final E.79.) 

66. What documents and when axe privileged from production by 

the defendants in an action under an order for discoveiy P — 
(Final T-78, T-73 Eq.) 

67. Can a plaintiff at any stage discontinue without leave, and how 

can he withdraw part of his claim only P — (Fiaal E-78.) 



E. 

68. State the proceedings in an action for the recovery of land. Can 

anyone not named as defendant appear and defend P — (Bar 
T.78, M.77 ; Final M.78.) 

69. By what process is a judgment for the recovery of land enforced P 

(Final T-78.) 

70. What is the difference between actual and vacant possession of 

land so as to bring ejectment P— (Final T-78, T-75.) 

71. How does an action for the recovery of land differ from an action 

in ejectment before the Judicature Act P — (Final M-76.) 

72. Can a defendant in an action for the recovery of land limit his 

defence to a part only of the premises sued for P — (Final H-79, 
H-74.) 

73. Where the plaintiff in an action for the recovery of land obtains 

judgment for want of appearance, does he recover hi» costs P 
What alteration has been made ia this respect by the Judica- 
ture Act P— (Final H-77.) 

74. In what time can execution issue after the recovery of a judg- 

ment, and what is to be done when the time has elapsed P — 
(Bar T-77, H-77 ; Final E-73.) 

75. What is now the effect of enrolling an order P — (Final H-77.) 

76. How can a judgment debt be enforced when the sole property of 

the debtor is an equity of redemption in fee P — (Final E-79.) 

77. How is evidence taken, and what are the exceptions to the rule P 

(Final E.77, M-76, M-70 Eq., E-70 Eq.) 
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78. A joint oontraot is made by two persons, one of whom dies, can 

his executor be sued at law P — (Final H-74.) 

F. 

79. Explain the nature of the writ ^' fieri facias, de bonis testatoris" 

against an executor, and '^ et si non " for costs against him, 
" de bonis propriis." — (Final E-79.) 

80. What property can be taken under a fieri facias P — (Bar 11-79.) 

81. What are the landlord's rights as to his rent before or upon the 

execution of a fieri facias P — (Bar H-79.) 

82. What are the proceedings for suing a person resident out of the 

jurisdiction P— (Bar E.79 ; Final H.79, M-78, T-77, E.76, 
E.74, H.74.) 

83. Can a foreigner resident abroad ever be sued here P — (Bar M-78, 

M-70 ; Final E.76, E-73.) 

84. How is an action against a foreigner resident out of the jurisdic- 

tion commenced P — (Bar M-70.) 

6. 

85. Questions on garnishees, the procedure, and what is done when a 

garnishee disputes his liability. — (Bar M-78, E-76, E-75; 
Final H-78, M-76, T-76, H.76, T-76, H.75, M.74, E-74, 
E.73, M-72, E-72, M-71, E-71, H.71, T-70.) 

86. What can and cannot be attached under the garnishee clause P 

(Final M.78, T-76, H-71.) 

I. 

87. When can a person who owes money still be imprisoned P — (Final 

H-76, T-74.) (32 8f 33 Vict. c. 62, s. 4.) 

88. What is interpleader, and when permitted P — (Bar T-79, E-76, 

E-76 ; Final M-77, E-77, E-76, M-75, E.74, H.74, T.73, 
H.72, E-71, T.70.) 

89. Can an injunction now be obtained to stay proceedings in an 

action, and, if not, what course should be taken by a person 
who considers himself aggrieved by proceedings commenced 
against him P— (Final H.77.) {J. A. 1873, ». 24, sub-s. 6.) 
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90. When is an ez parte injnnotion usually obtained P — (Final E-75.) 

91. What is the differenoe between proceedings in rem and in per- 

sonam; and in what way does the Chancery Division act when 
it directs the sale of realty subject to the trusts of a will P— 
(Final E.77.) 

92. What is the rule as to allowing applications to set aside proceed- 

ings for irregularity ? — (Final M-74.) 

93. What course should a defendant now take who is sued under 

circumstances which, before the Judicature Acts, would have 
entitled him to an injunction to restrain the action P — (Final 
T.78.) 

94. What is the difference between a proceeding being nuU and 

irregular ?— (Final M-74.) _ 

95. When an action is brought on a writ specially indorsed to recover 

100/., with interest, and between the issuing of the writ and 
judgment, the defendant pays 50/., for what amount should 
judgment be signed P — (Knal M-74.) 

96. What are the provisions of the Judicature Acts as to interro- 

gatories P— (Final T-76.) 

97. What are the remedies of the plaintiff and defendant in the event 

of the other omitting to answer interrogatories in due time P — 
(Final E-77.) 

98. When a party will not answer interrogatories, &c., what courses 

are open to the other P — (Final E-76.) 

99. How are interrogatories objected to P — (Final T-79, M-78.) 

100. What is an interlocutory judgment ; how different from a final 

judgment, and when and how obtained P — (Bar H-79 ; Final 
E.78, E-73, T-72.) 

101. Define a judgment in rem. — (Bar T-76.) 

102. Can a judgment obtained in England be enforced in Scotland or 

Ireland, and vice versA, and how P— (Final T-78, E-73.) (31 ^ 
32 VkL c. 54.) 

103. When judgment has been suffered by default, in what cases may 

the amoxmt to be recovered thereupon be ascertained without 
a writ of inquiry, and how P — (Final M-74.) 
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104. Questions on sect. 25 of the Judioature Act of 1873. — (Bar T-77 ; 

Final H.79, E-76 Eq., M-78 Eq., M.77 Eq., T-77, H-77, 
T-76, T.76.) 

105. What is the effect of a bare denial of a oontraot which is alleged? 

(Bar E-77.) 

106. A plaintiff who has issued a writ in the Chanoeiy Division, 

desires that the action shall be tried by a jury. How should 
he proceed?— (Pinal H.78.) 

107. What causes of action cannot be joined in the same action ? — 

(Bar H-79, M.76, H-77 ; Final T-79.) 

108. What is the present and former effect of misjoinder ? — (Bar 

E-79, M-76.) 

109. What is the difference between obtaining leave to defend under 

0. 14 of J. A., 1875, and under the Bills of Exchange Act ? 
(Final T-77.) 



110. When can a married woman sue alone, and when not ? — (Bar 

T.78; Final T-79 Q. 34, E-73, T-72.) 

111. If a married woman sue alone, by whom must she appear? — 

(Final T-72.) 

112. What is an action for mesne profits, in whose name must it be 

brought ?— (Final T.72, T-72.) 

N. 

113. What is the effect of a nonsuit ?— (Bar T-72.) 

114. How and when is a new trial obtained? — (Bar T-79; Final 

M.76.) 

115. State the difference between a nonsuit and a verdict for the 

defendant.— (Final T-71.) 

116. Can a plaintiff be nonsuited against his will ? — (Final T-71.) 

117. When must notice be given before bringing an action ? — (Final 

H-79,H-71,M-70.) 

118. If the plaintiff does not give notice of trial, can the defendant at 

any and what time do so, and can he take any other proceed- 
ing to get the action disposed of ? — (Final H-78.) 



N. Of Ft PROCEDURE. 31 

119. Where a defendant appears in the London office to the writ 

issued out of a district registry, to whom and in what time must 
he give notice of his appearance P — (Final T-79, Q-33, M-77.) 
( /. A. 1875, 0. 12, 22. 6 ; 0. 13, M. 5a.) 

120. If a respondent upon an appeal intends to contend that the 

decision below shall be varied — ^what notice and to whom must 
he give, and what is the consequence of the omission P — (Final 
M-77.) 

121. What is the effect and object of a notice to produce and admit 

usually given in an action ? — (Bar M-79 ; Final E-77, T-73, 
M.72.) 

122. What must be done to make absolute a previous order nisi, 

where no cause is shown P — (Final T-73.) 

0. 

123. By what judge are orders of course usually made, and if 

obtained irregularly, by what judge must they be discharged P — 
(Final T.73.) 

124. Action for a money demand — defence, tender before action. 

What act must accompany the statement of defence, to make 
it available at the trial P— (Final 1-79.) {J. A. 1875, 0. 30.) 



P. 

125. Can a defendant pay money into court, in an action brought to 

recover a debt or damages before appearance, and if so, what 
step should he take P— (Final E-78.) 

126. What is the effect of the marriage, death or bankruptcy of a 

person pendente lite P — (Final E-77.) 

127. What are the general rules of pleading P — (Bar M-78, H-78, 

M.74.) 

128. Has the court or a judge power to make an order for preservation 

of property the subject-matter pendente Ute P — (Final T-79, 
a-29.) 

129. Explain the plea of payment into court. — (Bar M-70.) 
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a. 

130. What is a judgment of assets quando aooiderint and when can 

it be obtained P— (Bar H-79.) 

131. If a receiver appointed by the court finds it necessary to pay 

money into a bank for safe custody, what precaution diould he 
take to avoid being made liable on failure of the bank? — 
(Final E.77.) 

132. When a writ is issued out of a district registry, and the defen- 

dant resides in such district, when can he, as of right, remove 
the action to London, and how and in what time ? — (Final 
T.78.) 

133. When and to whom may a judge order questions in an action to 

be referred P— (Bar E-78.) 

134. When and how should a writ of summons be renewed and how 

long does the renewal last P— (Final H-79, E-77, H-77, H-72, 
T.70.) 

135. Describe the proceedings in replevin. When is such a proceed- 

ing appUcable P— (Bar M-77, M-73 Q. 4.) 

136. State the duties of the registrars. — (Final M-70 Eq.) 

137. What is meant by a right of action P— (Bar H-76, M-74.) 

138. Explain the proceedings which may be taken by a party who 

claims to be entitled to relief over against a person not a party 
to the action.— (Bar 1-79 ; Final E.79, T-78, H-77.) {J. A. 
1875, 0. 16, Er. 18, 20, 21.) 

139. Can a reference be compulsorily ordered in an action which 

involves solely matters of mere account P — (Final T-78.) 

140. When can an action be sent down from a superior to a county 

court P— (Final M-76, E-76, H-76, H-76.) 

141. When an order has been made in an action directing a sale of 

real estate and giving all parties liberty to bid, who conducts 
the sale P— (Final H-77.) 
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142. Wliat is meant by an *^ originating summons?" and state some 

cases to which it is applicable. — (Final E-77.) 

143. Action against husband and wife. What service of the writ 

wiU suffice ?— (Final H-78.) 

144. Questions on the former and the present law of set-off and the 

differences between them.— (Bar M-79, E-77, E-76, M-72 Eq. 
Q. 6; Final H-77, M.76, E-76, E-76, T-76, T-76, E-75, E.74, 
M.73, M-72, E-72, T-70.) 

145. How can a solicitor who enters into a special agreement for 

remuneration with his client enforce it ? — (Final M-76.) (33 
Sf 34 Vict c. 28, s. 8.) 

146. What preliminary steps must a solicitor take before he can sue 

for his biU of costs P— (Final M-78.) 

147. How should the plaintiff proceed to get an action marked short, 

and what notices must be proved to be served if the defendant 
does not appear P — (Final H-79.) 

147a. What is a sequestration and to what kind of property does it 
apply P— (Final M-77.) (6 (^ 7 Vict. c. 23, 8. 137; 38 8f 39 
Vict, c, 79, «. 2.) 

148. When can a writ be specially indorsed and what are the advan- 

tages P— (Final E-78, T-76, H.76, T-75, T-73, M-72, M-71.) 

149. In what way must allegations in a statement of claim, which 

are not admitted, be denied in the statement of defence P — 
(Final H-78 Eq.) 

150. State shortly the different steps in an action from writ of execu- 

tion.— (Bar E.79, M-73, T-73; Final H-78, T-76, E-74, T-73, 
H-72, E.71, H-70.) 

151. Can the plaintiff amend his writ of summons or statement of 

claim without an order P— (Final T-79, H.79.) 

152. When can an order for substituted service be obtained P — (Final 

T-76, H-76, H-75, E-74, H-74.) 

153. What is a special case P How is it prepared and brought before 

the court for argument P — (Final E-79.) 

154. What is a judge's summons, and how and on whom is it 

served P— (Final T.73.) 

165. What is a charging order, and a stop order P — (Final M-74, H-74.) 
s. D 
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156. If a client deny that he gave his Bolicitor authority to issue a 

writ, on whom does the onus prohandi lie P — (Final E-74.) 
{Wright Y.Castle, 3 Mer. 12.) 

157. What indorsements must be made on a writ of summons after 

service thereof, and in what time, and what is the consequence 
if omitted P— (Final E-79.) 



T. 

158. What is meant by clear daysP— (Final E-75,E.72,M.71 Q.11.) 

159. Is there any limited time for taking any proceeding, &c. in 

which Sunday, Christmas Day and Good Friday are not to be 
reckoned P— (Final M.78.) {J. ^.-75, 0. 57, r. 2.) 

160. Questions on the time in which the steps in an action must be 

taken.— (Final T-79, E.76 Eq., T-75, H-74, T-70.) 

161. What notice of trial is given, and how countermanded P — (Final 

E.76, M.72.) 

162. What is meant by an order for time on the usual terms P — 

(Final H.75, M.72, E-71.) 

163. State the different modes of trial of an action. — (Bar H-78.) 

V. 

163a. What steps are taken in order to obtain a view by the jury, and 
how is such view conducted P — (Final M.78.) {Rules 48, 49, 
miari/ Term, 1853.) 

164. What is meant by " venue " P How has it been aflEected by the 

Judicature Eules P— (Final H.78, M.77 Crim., 1-76, E.74, 
H-70.) 

165. What are the proceedings in an action between verdict and final 

judgment P— (Bar T-79.) 

W. 

166. How is the attendance of witnesses secured P — (Final H-75.) 

167. When can a witness be examined before trial of an action P — 

(Bar H-78.) 
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168. What is the proper course for a person who has been sub- 

poenaed as a witness to take in order to secure his costs? — 
(Pinal H-ri.) 

169. A witness necessary for a trial here resides in Scotland. How 

can his attendance be procured P — (Pinal M-78.) 

170. Are witnesses out of the jurisdiction compellable to give evi- 

dence P— (Pinal H-73.) 

171. Questions on what are the different kinds of writs of execution. 

(Bar E-79, H-78, M.77, M-76 ; Pinal T-79 Q. 30, E-78, 
H-74, H-70.) 

172. How long does a writ of summons and a writ of ejectment 

remain in force P— (Final H.74, T-70.) 

173. How is a writ of summons served on an infant defendant, and 

how should the plaintiff proceed in default of appearance P — 
(Pinal E-79.) 

174. When is it advisable to issue concurrent writs of summons P — 

(Bar T-72 ; Final T-71 Q. 12.) 

175. How can the attendance of witnesses be enforced — 

(i) If required to produce documents ; 
(ii) If not P— (Final H.78.) 

176. What are the rules ordinarily observed at a trial as to the ex- 

amination of witnesses and the proof of attested deeds P — 
(Bar M-79.) 

177. Is there any difference in the modes of reviewing the judgment 

given by a judge after trial by himself alone and after trial 
before him by a jury P — (Bar M-79.) 
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A. 

1. Are there any crimes to which there cannot be aooessorieB after the 

fact P— (Final H-70.) 

2. What is the punishment for accessories after the fact in oases of 

felony P— (Final E-71.) 

3. How is an accessory before the fact defined in cases of felony, and 

of what is he guilty P— (Final E-71.) 

4. Who is an accessory after, and who before the fact, and how are 

they punished P— (Bar M-75 ; Final 1-77, E-77, M-75, T-71, 
H.74, E.70.) 

5. To what crimes can there be accessories before the factP — (Bar 

H-77; Final E-73, T-71.) 

6. What is the question for the jury when a person is charged as 

accessory after the fact P — (Final E-74.) 

7. How is an accessory before the fact charged in an indictment P — 

(Final H.78.) 

8. What ifi the plea of '* autrefois acquit P" Explain it. If a person 

has been acquitted as accessory, can he be tried as principal P 
(Bar H-76, M-75 ; Pinal E.79.) 

9. What is the summary remedy for an assault P — (Final T-79.) 

10. When a summons for an assault is dismissed, what power has the 

defendant to prevent an action being brought against bin) for 
the same assault P — (Final E-78.) 

11. What is the punishment for an assault, occasioning actual bodily 

harm P— (Final M-72.) 

12. What is the difierence between an aggravated and a common 

assault P— (Final M-74.) 

13. When a person has been summarily convicted of an assault, can 

an action ever be brought against him for the same offence P — 
(H-72, H-71.) 
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14. Define arson, and state the punishment. — (Final E-79, M-76, 

E-74, M-72, E.71.) 

15. When can private persons arrest an offender? — (Final E-77,T-75.) 

16. When is the sanction- of the Attorney-General necessary to insti- 

tute criminal proceedings ? — (Final M-77.) 

17. How does the law deal with attempting to murder? — (Bar T-79.) 

18. After an acquittal on a charge of stealing, can a person be indicted 

for an attempt to steal the thing in question ? — (Final M-71.) 
(14 Sf 16 FicL c. 100, 8. 9.) 

19. Where are offences committed in the Admiralty jurisdiction tried? 

(Final H-75.) 

20. Is an affiliation order still in force after the woman has mamed 

another person ? How long is it in force ? — (Final T-77, H-75.) 

21. When is an arrest justifiable without warrant ? — (Final H-71.) 

22. When does an appeal lie against a summary conviction imder the 

Larceny or Malicious Trespass Act ? — (Final H-74.) (24 Sf 
25 FicL c. 96, 8, 110; c. 100, 8. 68.) 

23. When does an appeal lie, and to what tribunals ?— (Final T-74.) 

24. Can the public acquire a right of way by user along a private 

embankment, and can the owner be indicted for obstructing 
the path, and made to maintain a wall on account of it ? — 
(Final T-77.) 

25. Define the offence of the abduction of an immarried girl under 

sixteen?— (Final T-78.) 

26. When can the consequences of a verdict of wilful murder be 

altered?— (Final H-71.) 

27. In what respect does the right of appeal differ from proceedings 

by certiorari ?— (Final T.74.) 

28. If the evidence fails to establish the charge on which the prisoner 

is indicted, can he be convicted of any offence? — (Final H-78.) 

29. On a conviction for arson, does the punishment differ if the pre- 

mises are inhabited or not ? — (Final T-70.) 

30. What course must be adopted by a person selling arsenic, and 

what is the penalty in default ?— (Final E-79.) 
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B. 

31. What muist be proved to establish the offence of purohasmg, 

receiving, or having forged bank notes under 24 & 25 Yiot. 
c. 98 ?— (Final H-77.) 

32. A banker receives a remittance from his customer in a letter 

directiog him to pay it over to a third person. Instead of 
doing this he converts it to his own nse. What is the offence? 
(Final T-75.) (24 ^ 25 Vict. c. 96, «. 75.) 

33. What is the punishment for bellringing, &c., and where is it 

tried?— (Final T-79.) (10 ^ 11 Vict. c. 89.) 

34. What is the law and practice of bail ?— (Final T-74.) 

35. What was benefit of clergy, and when abolished ? — (Final T-75.) 

36. When may a person marry the second time, the former consort 

being alive, without committing bigamy? — (Final M-78,H-77, 
T-73, M.72.) 

37. On what days cannot a licensed keeper of a public billiard table 

allow persons to play, and under what penalty? — (Final E-79.) 

38. What is the punishment for a bankrupt mutilating his books or 

making false entries? — (Final E-71.) 

39. When does an absconding bankrupt become guilty of felony ? — 

(Final E-71.) 

40. What is burglary, — ^its punishment, and what offence is it to 

shoot a burglar ?— (Bar E-77, M.74; Final M-76, E-75, E.75, 
M.74, T-73, H-73, M-70, T-70.) 

41. What is blasphemy, and how punishable ? — (Final T-77.) 

42. What is bribery, and where does it generally prevail ? — (Final 

T-77.) 

C. 

43. What is the power of the court in regard to compensation in 

cases of felony ?— (Final E-74.) (33 8f 34 Vict c. 23, «. 4.) 

44. What were the principal alterations made by the Criminal Law 

Consolidation Act of 1861 ?— (Final T-75.) 

45. Explain the process of certiorari. Is it ever demandable as of 

right?— (Final H-78, M.76, H-75, T-74, H-73.) 
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46. What is requisite to render the confession of a person aocused 

admissible in evidence against himP — (Bar T-79; Final T-75, 
H-74, M-TO, H-70.) 

47. What is the requisite to enable a coroner to hold an inquest in 

case of death?— (Final H-75.) 

48. What is the least number who can be convicted for conspiracy, 

and what is it P— (Bar E-79; Final H-78, E-77, T-76, E.7o, 
H-73, T.72, E-70.) 

49. When can one person be indicted for conspiracy P — (Final E-70, 

H-70.) 

60. How does the law deal with conspiracy to murder P — (Bar T-79.) 

51. Husband and wife are indicted with C. for conspiracy. G. is 

acquitted. Can the others be convicted P — (Final T-72, E-70.) 

52. Can an indictment for conspiracy be supported although the object 

was not eflEeotedP— (Final H-74, T-72, E-70.) 

53. Can a judge at assize order the prisoner to pay the costs of his 

prosecution P — (Final H-78.) 

54. What is the nature of a crime P— (Final H-73, T-71, H-71.) 

55. What power has the court as to costs in cases of assault, and how 

is it exercised P— (Final E-71.) 

56. When can costs be recovered against an offenderP — (Final H-71.) 

(33 Sf 34 Vict. c. 23, a. 3.) 

57. When can a person indicted and discharged recover costs from 

the prosecutor P— (Final M-73.) (30 8f 31 Vict. c. 35.) 

58. Can a person injured by a felonious act seek redress in a civil 

tribunal P— (Bar E-75.) 

59. May anyone apprehend any person who shall be found tendering 

counterfeit coin P— (Final M-74.) (24 8f 25 Vict c. 99, «. 31.) 

60. Can a felony or a misdemeanor ever be compromised P — (Final 

H.79, T-77, H-74, T-73 Q. 84, T.70.) 

61. H A., at the request and with the connivance of B., represents 

himself to be, and signs papers in the name of B., with intent 
to defraud C, are either A. or B. guilty of an offence P — 
(Final T-72.) 

62. When may a constable take into custody a convict who is holding 

a licence under the Penal Servitude Acts P — (Final E-71.) 
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63. A. makes a oonfession — supposing that some of his aooomplioes 

are taken. Such mistaken supposition having heen ereated by 
artifice, would it be admissible ? — -(Final M-72.) {R. v. Bailey^ 
1 Ph. Ev. 104.) 

64. A defendant gives his gaoler a letter in his own writing (con- 

taining a oonfession) to post. The gaoler hands it over to the 
prison authorities. Is it evidence P — (Final M-72.) (22. v. 
Derrington, 2 C. Sf P. 418.) 

65. If collateral evidence can be obtained by an inadmissibla oon- 

fession, can such information be used ? — (Final H-70.) 

66. Can a oonfession made by a prisoner, by reason of a promise of 

pardon, be used against him at the tried P-^(Bar H-77 ; Final 
H-72.) 

67. Describe the constitution and powers of the court for the considera- 

tion of crown cases reserved. — (Bar E-79.) 

68. If A. steal a coat in Middlesex, and it is found on him beyond 

the jurisdiction of the Central Criminal Court, where should 
he be tried ?— (Final M-73.) 

69. When is a person indictable for endeavouring to conceal the birth 

of a chndP— (Bar E-78; VmaL E-79.) 

70. Before what courts and judges are indictable offences tried P 

When is an indictment removed into the Queen's Bench P — 
(Bar T-78; Final T-74, H.70.) 

71. State the courts of summary jurisdiction P — (Final H-79, M-77.) 

72. Over what places has the Central Criminal Court jurisdiction P — 

(Final T-79, M-73, H-7a, H-70.) (4 <^ 6 Will. 4, c. 36, «. 2.) 



D. 

73. What defences are open to a person charged with a criminal 

offence P— (Bar E-79.) 

74. Enumerate some of the offences declared by the Debtors Act, 

1869, to be misdemeanors and their punishments. — (Final 
M-76.) 

75. Can a deposition made before trial ever be received in evidence at 

the trial P— (Bar H-79, M-76.) 
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76. What are the neoessary steps to be taken to get rid of a disorderly 

house ?— (Final T-78.) 

77. Is duelling, where death ensues, murder or manslaughter? — 

(Final M-73.) 

78. What remedy has a landlord against a tenant who fraudulently 

removes his goods to avoid a distress for rent P — (Final M-75.) 

79. Into what three classes may offences be divided P — (Final M-75, 

M-7a.) 

80. What crimes are punishable with death P — (Final E-76.) 

E. 

81. If a constable by colour of his office extorts money from A. as a 

fine due, when no fine is due, what is his punishment P — 
(Final M.74.) 

82. Give instances showing what would amount to embezzlement and 

define it.— (Bar E-7S, 1-77, T-73; Final £-77, 1-75, E-75, 
M-73, E.72.) 

83. Can a person indicted for larceny be convicted of embezzlement 

and vice versft P— (Bar T-75, H-75, 1-73; Final T-78.) 

84. How does embezzlement difEer from simple larceny P — (Bar M-79, 

H-75, T- 72, T-71; Final H.74, M-71.) 

85. When a woman sentenced to die prays for a stay of execution on 

the ground of pregnancy, what is done P — (Knal T-78.) 

86. What is the offence where a person charged with felony makes 

his escape by force P — (Final E-74.) 

87. Questions on the Extradition Act and Treaties. — (Final M-78, 

T.73 Q. 75, T.72 a72.) 

88. What is the Bastardy Act in force and what is the nature of the 

evidence required to get an order for affiliation P — (Final 
E-75.) (36 Vict. c. 9.) 

P. 

89. Is it necessary (I) to allege in an indictment for forgery, and 

(2) to prove on the trial for such an offence, an intent to 
defraud any particular person P — (Final E-73.) (24 8f 25 
Vict. c. 98, 8. 44.) 
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90. Wliat is a felony P— (Pinal H-73.) 

91. What offence is it to procure another person to commit a felony 

and how punishable P — (Pinal E-79.) 

92. Is there any penalty for furious driving in towns. Before whom 

and in what time must proceedings be taken P — (Pinal T-79.) 

93. When can a factor pledge goods entrusted to him P — (Pinal T-75.) 

(24 ^ 25 Vict. c. 96, «. 78.) 

94. A. is allowed to take goods he has purchased away from a shop 

on his promising to call and pay. If he does not, can he be 
convicted of false pretences P — (Pinal E-75.) 

95. What is the crime of forgery and where triable P — (Pinal T-79, 

M-72 Q. 78, T-72, 1-72 Q. 78, H-71.) 

96. Can a person indicted for false pretence be f oimd guilty of larceny 

and vice vers&P— (Bar 1-75, E-75, H-75, T-7a, 1-72, T-70.) 

97. Questions on false pretences, what class of offence, &o. — (Bar 

M.79, E.79, E-75, H-75, T.73; Pinal H-78, M-75, H-75, 
M-74 Q. 85, M.74 Q. 71, H-74, H-70.) 

98. What description of false representation constitutes obtaining 

property by false pretences P — (Pinal T-70.) 

99. Instance a fraud indictable (1) at oonmion law, (2) under statu- 

tory provision. — (Bar M-72.) 

100. Of what crime is a person guilty who without lawful authority 

acknowledges in the name of another person any deed, &c. 
before any court P— (Pinal M-74.) (24 8f 25 Vict c. 98, s. 34.) 

101. What is the effect of a conviction on the felon's property? 

When was forfeiture abolished P— (Bar M-78, T-76; Pinal 
H-79, T.77, T.76, E-74, M-73, H.73, E-71.) 

102. Of what offence is a person guilty who forges the handwriting 

of a witness attesting the execution of a power of attorney 
authorizing the transfer of any amount in the public funds and 
how punishable P— (Pinal M-72.) (24 8f 25 Vict. c. 98, s. 4.) 

103. If a person obliterates or alters a crossed cheque, or utters it so 

altered with intent to defraud, what is the offence and how 
punishable P— (Final M-72.) (24 8f 25 Vict. c. 98, «. 25.) 

104. Can a man commit forgery by writing his own name or by not 

writing any name at aUP — (Pinal H-71.) 
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H. 

105. Who are primarily liable to repair a highway ? — (Pinal H-75.) 

106. Questions on what is housebreaking and its punishment. — (Bar 

M.74 ; Final E-76, E-75, M.73.) 

107. Will a dvil action lie for an obstruction of a highway ? — (Final 

T.73.) 

108. Upon the trial of an indictment for housebreaking, can the jury 

convict the prisoner of any other offence P — ^^(Final H-74.) 

I. 

109. What persons are incapable of committing crimes or excused 

from the effects thereof P— (Final H.72, 1-71, E-70.) 

110. Will ignorance of law excuse a person who has committed an 

offence P— (Final E-70.) 

111. When is an offence against the law not an indictable one P — 

(Bar M-77.) 

112. When may the objections to an indictment be taken and how 

dealt with P— (Final E.71.) 

113. What is the effect of charging two offences in the same count of 

an indictment P— (Final E-74.) 

114. When will the court refuse to quash an indictment at the in- 

stance of the prosecution P — (Bar M-77; Final H-79.) 

115. What is the mode of preferring an indictment P — (Final H-73.) 

116. Define and draw an indictment.— (Bar T-78; Final E-73,B[-71.) 

117. What is the law as to stating several offences in an indictment P 

Is the law the same as to all offences P — (Bar M-77, H-77, 
M-76, T-73; Final H-78, E-75, E-73, H-71.) 

118. To what court and at what time must an application on the part 

of the defendant to quash an indictment be made P — (Final 
M-70.) 

119. What is a criminal information ex officio and when is it granted P 

(Final M-75, H-73.) 

120. What is a jury de medietate and when abolished P — (Final E-78, 

H-75.) 

121. Of how many must a grand jury consist P — (Final H-70.) 
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122. How many of the grand jury must agree in finding a bill P — 

(Final H-70.) 

123. What is the rule as to inferring a guilty intention in the partieB 

accused?— (Final H.72, T-70.) 

124. If the jury do not agree in their verdict, when a person is 

arraigned for a capital offence, what is the result? — (Final 
H-71.) 

L. 

Larceny. 

125. Is it lawful to advertise a reward for stolen property — ^with an 

intimation that a reward will be given and no questions asked P 
(Final T.72.) (24 8f 26 Vict. c. 36, «. 102.) 

126. Upon what principle was the stealing of a will and deeds 

relating to realty not larceny by the common law P How is 
the offence dealt with by statute P— (Final H-76, T-73, H.70.) 
(24 8f 26 Vict. c. 96, ss. 27, 28.) 

127. What is the law as to giving evidence at the trial of several 

distinct acts of stealing P — (Bar T-73.) 

128. If a post-office employ^ steals a letter — what is the offence, and 

where tried P— (Final T-79.) (7 WUl 4 (^ 1 Vict c. 36, 
8. 26 et seq,) 

129. Can the wife of a member of a friendly society be convicted if 

she steals the money of the society deposited in a box in her 
husband's custody, which box is kept locked by the stewards, 
of which he is not one P— (Final T-70.) 

130. What are the provisions for the pimishment of juvenile of- 

fenders P— (Final T.74.) 

131. On the trial of an offender for being a receiver of stolen goods, 

what evidence can be given to prove guilty knowledge P — 
(Bax T-77 ; Final M.71 Q. 79.) (32 8f 33 Vwt, c. 29, s. 11.) 

132. Is the stealing of cats, pigeons, or rabbits an indictable offence P 

(Bar T.77, E.77.) 

133. Define larceny, and what is the punishment P — (Bar T-75, T-73, 

T-70 ; Final E.77, H-77, T-75, M-74 Q. 73.) 

134. When can the finder of goods be found guilty of larceny for 

stealing the same P Can a bailee be found guilty of larceny P 
(Bar M.78, T-71 ; Final H-74, B-74, H-74, M-70.) 
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135. What is done if a prifloner indicted for larceny is charged also 

with a previous conviction for felony ? — (Bar E-78.) 

136. What is the punishment for dog-stealings and where tried P — 

(Final T-79, H-71.) 

137. If A. cuts B.'s pocket, with intent to steal, and the money falls, 

and before A. can pick it up he is apprehended, will he be 
acquitted P— (Bar T-73.) 

138. Need larceny be lucri causa P — (Bar M-72.) 



139. Define a felonious taking of goods. — (Final E-74.) 

140. Does lunacy necessarily involve irresponsibility for crime P — 

(Final T-75, T.71, T-70 Q. 78.) 

141. Is the truth of a libel a defence to a criminal prosecution P — 

(Final H.74, M.7I, E.70.) (6 4-7 Vict c. 96, 8. 6.) 

142. Can a libeller be punished criminally as well as civilly, and 

why P How do they differ in respect of the defence P — (Bar 
M-79 ; Final E-70.) 

143. Is it necessary to constitute a libel that anything criminally 

or morally wrong should be imputed to the party libelled P — 
(Final E-70.) 

144. To what punishment is a person convicted of publishing a 

defamatory libel liable ; and to what further punishment if he 
knew it to be false P— (Final M.70.) 

145. What are the different modes of proceeding against a person 

who publishes a libel, and what evidence is necessary to sustain 
an rudictment P— (Bar M-79 ; Final H-78, M-75.) 
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146. Of what crime is a tenant guilty who shall unlawfully or 

maliciously pull down the house, or sever any fixture there- 
inP— (Final M.74.) (24 8f 25 Vict. c. 97, «. 13.) 

147. If a person is indicted for a misdemeanour, and the evidence 

shows he is guilty of felony, what course should be adopted P — 
(Final T.72.) 
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148. If a banker or other agent being entrusted with any chattel 

for safe custody pledge or otherwise convert it for his own 
use — ^what is his offence and punishment P — (Final M-72.) 

149. Define and distinguish between a misdemeanour and a felony, 

and illustrate.— (Bar M-79, M-77, M-73 ; Final T-79, T-77, 
M.76, H-74, H-73, T.72, T-72, M-70.) 



150. On an indictment when can a married woman set up as a 

defence that she acted imder the coercion of her husband, and 
when not ?— (Bar H-78, T-75 Q. 12 ; Final T-73, H.72, M- 
70, T-70, E-70.) 

151. Can a married woman be treated as an accessory for (1) re- 

ceiving her husband knowing he has committed a felony, (2) 
for receiving goods stolen by him P — (Final E-73.) 

152. On an indictment for murder can evidence ever be given to 

prove other murders P — (Bar H-78.) 

153. Define malice aforethought as applicable to the crime of murder. 

(Bar H.79, H-76.) 

154. Can a person be ever convicted of murder when he has intended 

no harm P— (Bar M.78.) 

155. When is murder reducible to manslaughter, and what are the 

different kinds of homicide P— (Bar 1-79, M-78, H-76 ; Final 
E-77, M-76, M-74 Q. 76, T-73, H-73, M-72, T-70.) 

156. A., in defence of his house, kills B., a trespasser, who endeavours 

to make an entry into it. Is he guilty of any and what crime P 
(Final E-74.) 

157. What is the offence and punishment for sending a letter de- 

manding money, &c. with menaces P — (Final E-72.) 

158. Describe the nature and object of the writ of mandamus. — 

(Final T-74.) 

169. In an indictment for malicious injuiy to property is proof of 
malice against the owner essential P — (Final T-70.) 

160. When will criminal responsibility attach to a person who, having 
the custody of another, provides him with insufficient food, and 
causes his death P — (Bar M-72.) 
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Maoistkates. 

161. A. is gummoned before justices at petty sessions, eharged with a 

oommon assault. It is proved that the assault was oommitted 
in the assertion of A.'s title to land. Can the charge be dealt 
with ?— (Final M.71.) 

162. Can justices of the peace refuse to state a case for the opinion of 

one of the superior courts of law. What is the remedy if the 
application is improperly refused P — (Final M-71.) 

163. When can justices convict summarily, and what is the course of 

proceeding on summary oonviotiDn P — (Bar T-79 ; Final 

E-77.) 

164. When can a magistrate, after a summary conviction, discharge 

an offender and on what terms P — (Final T-76.) 

165. What steps should be taken by a party who is dissatisfied with 

the decision of a justice as being wrong in law, or otherwise P 
(Bar T.79 ; Final H.77, H.72.) (11 ^ 12 Vict c. 44, s. 2.) 

166. When a justice issues a warrant, what is done if the person is 

not within his jurisdiction P— (Final H-77, M.76, 1-76.) 

167. What power has a magistrate when one person's goods are 

unlawfully detained by another P — (Final E-78.) 

168. What is the remedy against a magistrate who refuses to admit 

to bail, when he ought not P — (Final E-78.) 

169. How does the jurisdiction of a stipendiary magistrate differ from 

that of a justice of the peace P— (Final E.77, E-72 Q. 84.) 

170. Can a justice of the peace ever hear a matter in the absence of 

a person, who, having been summoned, does not appear P — 
(Final T-78, T-78.) 

171. How long can a person be remanded before a justice of the 

peace P— (Final M-78, T-76, H.75.) 

172. Can a justice of the peace issue a warrant without having pre- 

viously issued a summonsP — (Final T-78, H-78.) 

173. What is the difference between a summons and a wcurant P — 

(Bar T-79 ; Final M-77.) 

174. When have magistrates jurisdiction in the case of a tenant who 

refuses to give up possession at the end of his tenancy P — 
(Final M-76.) 
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175. What words must a magistrate address to a prisoner before 

committing him for trial ?— (Final H-79, T-77.) 

176. If a person who has been doly summoned before a magistrate 

does not appear, what is the next step ? — (Final £-73.) 

177. How many justices of the peace must attend to constitute a 

court of quarter sessions beyond the central criminal court P — 
(Final M.73.) 

178. By what statutory or other authority do justices of the peace 

exercise jurisdiction in criminal matters P — (Final H-72.) 

179. When it is enacted that magistrates ^^may'' do certain acts, 

does it mean that it is discretional for them to perform such 
acts P— (Final H-72.) {McDougail v. Pateraan, 11 C. B. 765.) 

180. If a magistrate acting in his jurisdiction makes a mistake in 

law, will an action lie against him P — (Final T-76, H-75.) 

181. What is the summary jurisdiction of magistrates in cases of 

larceny P— (Final T-74.) 

182. Is slander cognizable before magistrates P — (Final T-79.) 

183. Has an accused a right to call witnesses in his defence before a 

magistrate. What is the magistrate's duty if he desires to call 
them P— (Final T-79.) 

184. How is evidence taken before magistrates P Can persons com- 

mitted for trial obtain copies of the CTidence against them, and 
how P— (Final H-73.) 

185. When is a justice of the peace obliged to bail, and when is it 

discretionary, and when may he not take it P — (Bar M-78 ; 
Final M.78, M.76, 1-76, E-72.) 

186. When have magistrates, and when has the Queen's Bench, a 

discretionary power to admit to bail P — (Baj M-77.) 

187. When has a magistrate power to grant a judicial separation P — 

(Final H.79.) (41 Vict. c. 19, «. 4.) 

N. 

188. What is " night " in reference to burglary P— (Final M-70.) 

189. Can a person convicted of an indictable offence ever move for 

a new trial, or bring a writ of error P — (Bar H-78 ; Final 
T-76.) 
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190. When can a new trial be obtained after a conviction for a 

misdemeanor P — (Final T-77.) 

191. What is a nolle prosequi, and its effect P — (Final H-76.) 

192. " Poachers by night, armed with guns, are guilly of a misde- 

meanor.'' What is night P— (Final E-73, H-72.) 

0. 

193. What is the commission of oyer and terminer, and to whom is it 

directed P— (Final E-72, H.72 Q. 73.) 

P. 

194. What is a principal of the first degree P— (Final 1-70.) 

195. What is necessary to make a principal of the second degree in 

cases of felony P— (Final E.72.) 

196. What is the distinction between a principal and an accessory P— 

(Final E-70.) 

197. Are prisoners photographed ? — (Final T-75.) 

198. What are the offences in respect to which the right of the 

accused to particulars has been recognized, and what is the 
proper course to obtain them ? — (Final M-70.) 

199. When may the court order a prisoner who has been convicted to 

be subject to police supervision P — (Bar E-78.) 

200. When has the prosecution a right to reply P — (Final H-77.) 

201. What are the several modes of prosecution P — (Final E-73.) 

202. Distinguish between punishments and penalties, and penalties 

and damages. — (Final T-71.) 

203. Questions on what are the various lengths of punishments which 

judges in different cases may award. Is transportation one P 
(Bar H.79, M-77 ; Final H.79, M-78, 1-78, E.78, E.78, 
T-76, E.75, E.74.) 

204. What is the punishment for disturbing public worship P — (Final 

Mw5.) (23 8f 24 Fict c. 32.) 

205. What is the practice of the Central Criminal Court with respect 

to trials of indictments for perjury arising out of civil suitS| 
while such suits are undetermined ? — (Final M-70.) 

8. K 
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206. Can a perBon be convicted of perjury who has only sworn 

falsely as to his beUef in a fact ?— (Final T-73, T.72.) 

207. Define and distinguish between peijniy and Bobomation of 

perjury.— (Final M-78, H.74, E-73, H.73, M.72, 1-72, 
T.72, E-72, M.71 a 71.) 

208. When can a protection order be obtained ? — (Final M-78, H-77.) 

209. Is a partner liable for stealing, &c. the partnership property P — 

(Final E-78, T-75, M-71.) (30 ^ 31 Vict. e. 116, s. 1.) 

210. How are petty sessions formed, and how are the districts 

regulated ?— (Final E.77.) 

211. What is the eflfect of the Personation Act P— (Final E-79, 

H-75.) (37 8f 38 Vict. c. 86.) 

212. Of what crime is a person guilty who personates another at a 

municipal, &c. election P — (Final E-74.) 

213. Questions on when a person can be convicted of receiving stolen 

property, knowing it to be stolen, and the punishment P — 
(Final M-78, H-74, E-73, E-71 Q. 82, T-70 Q. 85.) 

214. If a person attempts by force to rescue anyone convicted of 

murder, of what crime is he guilty ? — (Final M-74.) 

215. What is the oflfence of rape, and the punishment P — (Final E-79.) 

216. What is a riot P— (Final E-74.) 

217. Distinguish between robbery and stealing from the person. — 

(Bar E.76.) 

218. Can a person indicted for roberry be found guilty of an attempt 

to commit the offence, or for simple larceny P — (Bar E-76.) 

S. 

219. Where are criminals tried who are charged ^rith crimes com- 

mitted on the high seas, or within the harbours of foreign 
countries, and where, if on the shores of England P — (Final 
T-74.) 

320. If a person commits a crime on a British ship on the high seas, 
in what part of England is he tried P — (Bar E-77.) 
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221. When is a person not amenable for a Grime oommitted on the 

high seafl P— (Bar T-TS ; Pinal T-74.) 

222. What is the offenoe and pnnishment for setting fiio to a ship P-* 

(Final H.74.) (24 ^ 26 Vict. c. 97, a. 43.) 

223. What is the protection provided for servants and apprentices 

under 24 & 25 Vict. o. 100 P— (Pinal E-71.) 

224. What is the jurisdiction of a court of quarter sessions P — (Pinal 

E.72.) 

225. What are the principal statutes now in force in regard to ori- 

minal kw P— (Pinal T-72.) 

226. Questions on what are the years and chapters of statutes are 

sometimes asked in the Pinal, e. g,^ T-79 Q. 65, £-79 Q. 62, 
63, 66, M-78, T-78 {e). 

227. Can a person found in the public highway, having in his posses- 

sion goods probably stolen, be proceeded against P — (Pinal 
M-78, T.78.) 

228. How can a settlement in a parish be acquired P — (Pinal M-76.) 

229. What are the principal cases which cannot be tried at quarter 

sessions P— (Pinal H-79, T-77, M.76, M-75.) 

230. Is a solicitor liable to any and what punishment for giving 

notice that criminal proceedings will be taken unless his client's 
demand is satisfied P— (Pinal E-70.) (24 8f 25 Vict. c. 96, s. 24.) 

231. If the solicitor to a vendor conceals instruments material to the 

title, how can he be proceeded against P — (Pinal E-73, E-70.) 
(22 ^ 23 Vict. c. 35, «. 24.) 

232. When can a solicitor be appointed and act as a justice of the 

peace P— (Pinal M-75.) 

233. Can a solicitor be proceeded against criminally for appropri- 

ating money P— (Pinal T-73.) 

234. Has an illegitimate child a settlement P If so where P — (Pinal 

T-73.) 

235. When an offence is created by statute, a penalty imposed, and 

a mode of proceediag prescribed, is there any other remedy P 
(Pinal M-77.) 

236. How far are strikes unlawful P— (Pinal M-73.) 

£ 2 
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237. What is sacrilege, and its punishment P— (Final T-75.) 

238. Under what category of crime is suicide Glassed^ and what is the 

penaliy for abetting it P— (Final E-71.) 

239. When may a search warrant be issued, and what should a 

magistrate require before issuing one P — (Final H-77y T-75, 
H-71.) 

240. What is the ofEence and punishment for sending a ship to sea in 

an unseaworthy state ? — (Final E-77.) 

241. Where solitary confinement is awarded npon a sentence of 

imprisonment, to what time is it limited P — (Final M-70.) 

242. What is a surety of the peace, and when can it be obtained t—r 

(Final M-76.) , 

243. Are slander or libel indictable, and what is the difference 

between them P— (Final T-78, H-75, 1-73.) 

T. 

244. State the proceedings on a criminal trial. — (Bar T-73.) 

245. What is the crime and punishment of sending letters threaten- 

ing to kiU, &0.P— (Final H.75, E.74, H-70.) 

246. What is it necessary to obtain for the prosecution of a trustee 

for fraud P— (Final H.79, E-73.) 

247. Are trades unions lawful or unlawful, and by what statute P — 

(Final E.79.) (24 ^ 25 Vkt. c. 100, a. 16.) 

248. What is the greatest crime, and how punishable P — (Final E-75.) 

249. GKve an instance of treasonable felony. — (Final M-72, H-71.) 

(11 ^ 12 FicL c. 12, 8. 3.) 

V. 

250. What power has the court of amending a variance between the 

indictment and the evidenoe P— (Final T-76.) (14 Sf 15 Vict, 
c. 100, 8. 1.) 

251. Name the offences in the Vexatious Indictments Act. — (Final 

E-75.) (22 8r 23 Vict. c. 17.) 
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w. 

252. Wliat is the differenoe between felonioTisly wounding and un- 

lawfully woundingy and may a person be oonvicted of the 
latter, or an indictment for the former ? — (Final M-70.) 

253. When can a person oonyicted of perjury be admitted as a 

witness P— (Final T-73.) 

254. What is the rule in criminal proceedings as to discrediting 

witnesses, and how does it differ from the present course in 
civil procedure P — (Final M-70.) 

255. What witnesses are privileged P — (Final H-77.) 

256. Is there any limit as to age in the admissibility of a child's 

testimony P — (Final M-77.) 

257. Can a person ever be examined as a witness without taking an 

oath P— (Final H-78.) 

258. What is the difference between privilege and incompetency as 

regards witnesses P — (Final T-76.) 

259. When may a prosecution be instituted here (i.) ageunst a British 

subject ; (ii.) against a foreigner for an offence committed out 
of the XTnited Kingdom P— (Bar M-79.) 
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Beal Fbofekty. 

A. 

1. When is a term said to be held "en autre droit?"— (Bar E-76, 

M-72 Q. 5.) 

2. Can an alien hold realiy P— (Final E-72.) 

• 

3. Questions on apportionment. What is now apportionable P — (Bar 

E.79; Pinal E-77, M-75 Eq., E-71, E-70.) 

4. Wliat is andent demesne P — (Final H-77.) 

B. 

5. What is the mode of descent in borough-English tenure P — (Bar 

T.79 ; Final T-73.) 

6. A., bringing 1,000/. into settlement on his marriage, desires to 

reserve to himself a first life interest in the sum, with a gift 
over in favour of his wife on his bankruptcy. Can he do this? 
(Final T-78, M.74.) {Lester v. Garland, 5 Sim. 505.) 

7. What provision is made by the Bankruptcy Act, 1869, as to pro- 

perty of the bankrupt burdened with onerous covenants, or for 
any other reason unsaleable P — (Bar M-71.) 

8. How does the bankruptcy of the vendor or purchaser affect a con- 

tract of sale P— (Final T-72.) 

9. Whiteacre is limited to such uses as B. shall appoint, with re- 

mainder over; and Blackacre is limited to A. for life, vnth 
remainder to B. and the heirs of his body. B. becomes bank- 
rupt. To what extent can the two estates be made available 
for the payment of debts f — (Bar M-71.) 
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10. Can a tenant for life, being bankrupt, consent to the trustees of 
the settlement exercising a power ? — (Bar E-78.) 



C. 

11. A. declares by his will that if B. shall serve his son as clerk for 

five years (in his office of J. F.) from A.'s death, then he 
devises a house to B. from the end of the five years ; and by 
a codicil A., confirming the above, declares that he devises 
lands to B. on condition that he serves his (A.'s) sons as clerk 
in his office of J. F. During the time the son is deprived of 
his office. Is B. entitled to the land or house, he having 
served and being still willing to do so P — (Bar H-75.) 

12. Does the cancellation of an instrument operate to defeat the estate 

created by it P— (Final H-70.) 

13. What was the objection to conveyances to corporations being 

taken by lease and release. How were they taken prior to 
1845, and how at present P— (Bar M-72, M-70.) 

14. A. conveys land to B. and his heirs on condition that B. or his 

heirs do within three years cause one acre of the land to be 
planted with oak. Other lands are conveyed to trustees to the 
use of B. and his heirs, provided that if B. or his heirs do 
not within three years cause an acre, part of the lands, to be 
planted with oak, then the lands shall enure to C. and his heirs. 
B. living through the three years does not cause either of the 
acres to be planted with oak. Does the fee of the first-men- 
tioned lands vest in A., and of the second-mentioned lands 
vest in C. without entry, after the expiration of the three 
years P— (Bar H.74.) 

15. What is the difference between (i.) a conditional limitation and 

a condition subsequent P — (Final E-76.) (ii.) A condition pre- 
cedent and subsequent P — (Bar H-77, M-75, H-75.) (iii.) And 
between an estate on condition and conditional limitation P — 
(Bar E-76.) 

16. What are the common assurances now in use, and the ceremonies 

necessary for their validity P — (Bar H-76; Final H-77.) 

17. What are the main principles applied in the construction of 

(i.) deeds; (ii.) wills P— (Final H-73.) 
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Conveyances. 

18. Enumerate the clauses in a deed of assurance, as inserted by 

scientific usage. — (Bar H-76.) 

19. Sketch an assignment of a leasehold house on a sale by the 

original lessee and his mortgagee by demise, the debt being 
paid out of the purchase-money, mentioning the proper cove- 
nants.— (Bar H.79, T-78.) 

20. Sketch in outline an assignment to a purchaser of a leasehold by 

the executors of an assignee of a lease. — (Bar T-79.) 

21. A., a merchant with capital, takes B., without capital, into part- 

nership. Sketch the deed. — (Final M-70.) 

22. Sketch a mortgage by a married woman of a freehold belonging 

to her, and advise the necessary steps for the due completion 
of the security.— (Final H-78.) 

23. A. by deed mortgages a freehold estate to B. in fee for 500/., 

and covenants to pay the principal and interest in the usual 
form. He subsequently agrees to sell the estate for 400/., 
the purchaser undertaking to pay. off the mortgage debt. 
Sketch the form of conveyance. — (Bar T-71.) 

24. A. is life tenant of freeholds and copyholds, remainder to B. for 

life, remainder to B.'s first son in tail — who is of age and 
desires to bar. Draw the conveyance. — (Bar M-78.) 

25. By marriage settlement freeholds were limited to A. for life, 

remainder to his first and other sons successively in tail male, 
remainders over ; and copyholds were surrendered to trustees, 
their heirs and assigns, and leaseholds were assigned to 
trustees, their executors, administrators and assigns, upon 
trusts corresponding with the uses of the freeholds. A. is 
dead, and his first son, B., having attained majority, wishes 
to acquire absolute interests in the whole property. Sketch 
the proper form of assurance, stating the formalities. — (Bar 
M.79.) 

26. Draw the outUne of a well-drawn mortgage deed. — (Bar T-70 ; 

Final T-74.) 

27. GKve the shortest possible form of an effective conveyance in fee 

of a field from A. to B. for 1,000/.— (Final H-75.) 
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28. Draw a mortgage of freeholds, copyholds, and leaseholds for 

years by A. to B., C, D., trustees of a settlement, to secure 
6,000/. at 4 per cent.— (Bar H-78.) 

29. Also a reconveyance of the same, there having been no admittance 

to the copyholds, and D., the survivor, having died intestate. 
(Bar H-78.) 

30. A. IB tenant for life of a house in his own occupation, upon secu- 

rity of which, with a policy of insurance on his life, he desires 
to raise a loan. Draw an outline of the proper mortgage deed 
to two mortgagees. — (Final T-73.) 

31. GHlve an outline of a mortgage of a life interest in settled real 

property, with a i>olioy of assurance on the mortgagor's life to 
three mortgagees. — (Final E-71.) 

32. Set out the habendum of a settlement of lands according to the 

form of which only females descended from females can take. 
(Final E-78.) 

33. Draw a conveyance in fee on a purchase from the mortgagor and 

mortgagee of a part of the property, the purchase-money being 
paid to the mortgagee in reduction of the debt. — (Bar E-78.) 

34. Draw a conveyance of a mortgage in fee, the mortgagor being 

living and the mortgagee dead intestate, — (Pinal E-76.) 

35. Sketch the usual form of a mortgage of freeholds, copyholds, and 

leaseholds in one deed. — (Bar E-79.) 

36. A. is tenant for life of freeholds and copyholds with remainder to 

his brother B. for life, remainder to B.'s first son in tail. C, 
who is B.'s first son, having attained twenty-one, desires to 
bar the entail and subsequent remainders. Sketch the assur- 
ance stating the formalities. — (Bar M-78.) 

37. Draw a conveyance by a vendor (seised to the usual uses to bar 

dower) to two purchasers as joint tenants in fee. — ^Final M-75.) 

38. Draw a mortgage of leaseholds. — (Final M-75.) 

Copyholds. 

84. What are the characteristics of copyhold (i.) tenure — (Bar M-79, 
E.78; Final M-78, E-78, E-76, H-75, E-71, T-70) ; (ii.) as- 
surances, and how differing from freehold P — (Bar T-79, E-78, 
E.76.) 
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85. Can copyholds be entailed P — (Bar M-73.) 

86. How are copyholds conyerted into freehold and what elements of 

value axe to be taken into account on their oonyersion P — (Bar 
T.79, E.78; Final T-76, H-75, E-71.) 

87. How do copyholds differ from customary freeholds — (Bar M-79, 

H-79; Final E.78.) 

88. How can A. and B., joint copyholders, conyey to B. and C. — (Bar 

T.77.) 

89. What is a coyenant to surrender P — (Final M-78.) 

90. Does maniage with the lady of the manor effect an extinguish- 

ment of the copyhold P— (Bar 1-77.) 

91. Does a deyise by a copyholder in fee defeat his widow's right to 

freebenchP What is freebenchP— (Bar E-77; Final M-78, 
H-76.) 

92. Who has the right to the minerals and timber P — (Bar H-77.) 

93. Can an unadmitted surrenderee deyise P — (Bar T-76.) 

94. A testator by his wUl directs his trustees to sell his copyhold 

estates. What is the particular adyantage of this plan oyer a 
deyise of the same copyholds to trustees upon trust to sell P 
(Bar T-71 ; Final H.71 Q. 26.) 

95. What are the relative rights of lords and tenants with respect to 

the enfranchisement of copyholds, and are these rights mutual 
in the case of all manors P — (Final H-70.) 

96. Has the purchaser of an enfranchised copyhold, in the absence of 

stipulation, the right to inquire into the title of the lord who 
granted the enfranchisement, and does the fact that the 
enfranchisement was carried out under the Copyhold Acts 
affect the right P— (Final T-79.) 

97. Copyholds being limited to the use of A. and the heirs of his 

body, and A. being admitted, he, by surrender entered on the 
court rolls in six months, surrenders the same to B. and his 
heirs, and B. is admitted. A. dies without issue. Has B. a 
customary fee P— (Bar T.73.) 

98. When a copyhold is bought, who is liable to pay the lord's fine if 

the vendor has contracted to surrender and assure it P — (Final 
T-72.) 



C. D. COUVSYANaNG. 59 

99. What is the operation of a gift to A. and the heirs of his body 

where there is no custom to entail ? — (Bar T-70.) 

100. Where fines are arbitraiy, can the lord enforce what he pleases P 

(Final E.72.) 

101. On a contract for the sale of enfranchised copyholds, is the pur- 

chaser entitled to go into the title of the lord P — (Bar M-74.) 

102. When a testator wishes his copyholds to be sold why should he 

be advised not to devise them to trustees with a power to sell P 
(Bar H.74.) 

D. 

103. Questions on the law of decent.— (Bar T-79> E-79, H.79, M-77, 

E-76, H-76, H-74, M.72 Q. 7, 1-72 Q. 5; Final H-79, T-78, 
E-78, E.78, H-78, M-76, E.76, T-75, H-77 Eq., E-74, M-73, 
E-73 Q. 23, T-72 Q. 26, H.72 Eq. Q. 51, E-70, E-70, H-70 
Q.27.) 

104. Questions on 22 & 23 Vict. c. 35, ss. 19, 20.— (Bar 1-76, T-72; 

Final E.76, H-76.) 

105. If a man dies intestate leaving two daughters, the son of a 

deceased daughter and the grandson of another deceased 
daughter, how do his real and personal property descend P — 
(Final E.70.) 

106. If a man dies intestate leaving a sister, three children of a 

deceased sister and a grandson of another deceased sister, how 
do his real and personal property descend, and how would 
they descend if the sister surviving the intestate was only of 
the half blood P— (Final E-70.) 

107. What is a defeazance deed P— (Final H-79.) 

108. What are the requisites for and what are dower and curtesy P 

(Bar H-78 ; Final E-77, M-76, T.76, H-73, T-71.) 

109. What are uses to bar dower and what changes has the Dower 

Act made P— (Bar M-78, H-78, H.77, T-70; Final M-78, 
T.77, H-76, H-71, E-70.) 

110. What was the old method of barring dower P — (Bar T-76; 

Final E-70.) 

111. Distinguish between jointure and dower. How do they arise P 

(Final M.73, T-71.) 
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112. Wten may a widow elect between jointure and dower P — (Final 

T-71.) 

E. 

113. Is there any way of carrying out an exchange where difficulties 

of title exist on both sides?— (Bar T-73; Final H.74, H-73.) 
(8 (^ 9 VicL c. 118, 8. 147.) 

114. What deeds require enrolment in the Chancery Division P — 

(Final H-78.) 

115. What is a tenant by elegit and the nature of his estate P — (Final 

T-75.) 

116. State and give instances of the rules concerning election at law 

and in equity. — (Bar M-75 ; Final E-76.) 

117. What was the objection to cross-conveyances by way of exchange, 

and how can they now be obviated ? — (Final H-73.) 

118. Define emblements — ^are grass and clover emblements P How 

does the doctrine affect the several rights of tenants for life, at 
years, at will, and by sufferance P — (Bar H-77, T-71 ; Final 
E.79, M-77, T-73.) 

119. Define escheat. Does it apply to trust estates P — (Bar M-76^ 

T-76.) 

120. Define estoppel — and will the doctrine prevent a deed from 

being impeached for fraud or illegality P — (Final E-78 ,T-71.) 

P. 

Fee Tail. 

121. Questions on what are the kinds of estates tail, and how created 

by deed or will. What was the effect and object of the stat. 
De donisP— (Bar T-78, H-78, E.75, M-70 ; Final H-78, H-77, 
H-77, M-75, T-71, H-71, E-70.) 

122. How and when are (1) legal, (2) equitable estates taQ in freeholds 

and copyholds barred P How can a married woman barP 
What is a disentailing deed P— (Bar H-79, T.78, H-78, M.75, 
T-75, T.75,E.75, E-75, T-71, T-71, T.70 ; Final T-78, E-77, 
H-77, M-76, T-76, H-76, T-75, T-74, H-73, H-71, H-71, 
E.70 a 30, H-70.) 

123. What is a quasi entail P How barred P— (Bar T-72, T-70 ; 

Final H-78, H-76.) 



p. CONVEYANOINQ. 61 

12 1» What were fines and reooverieSy and the differenoes between 
them, and why necessary P— (Bar T-75 ; Final T-78, E-77, 
M-76, T-75, E-71, E-70.) 

125. What were the changes made by the Act for the abolition of 

fines and recoveries P — (Final T-78.) 

126. Who is now the protector of a settlement P— (Final H-78, E-71.) 

127. What tenants in tail cannot bar their estate P — (Final T-78.) 

128. Lands are limited to the use of A. for life, remainder to the use 

of his first and other sons in tail male, remainder for the use 
of B. for life, remainder to his first and other sons in tail male. 
A. has no son. Can the eldest son of B. enlarge his estate 
into a fee simple P — (Final M-71.) 

129. B., tenant for life with remainder to 0. (under twenty-one) in 

tail, sells to a railway company, and the purchase-money is paid 
into Court under the Lands Clauses Act, and invested in the 
three per cents. On B.'s death, C, attaining twenty-one, 
desires to get the money paid to him. How can he do thisP — 
(Final H-74.) 

130. What acts of a tenant in tail in possession would be binding upon 

his issue, without barring the entail P Will a contract for the 
sale of the estate P — (Bar M-71.) 

131. Land is devised to A. for life, remainder to his sister B. for life, 

remainder to the heirs of the body of A. A. has a son and a 
daughter, and wishes the land to go to his daughter. Can ho 
give it her P— (Final E-73.) 

132. A., seised in fee, conveys to B. in tail, and B. conveys to C. in 

tail, and C, by disentailing deed duly inrolled, conveys to D. 
in fee ; then B. dies without issue. Is A. or D. entitled to the 
landP— (Bar H-74.) 

Fee Simple. 

133. Seised in his demesnes as of fee. Analyze this. — (Final E-78.) 

13 i. Explain ^'Quia Emptores," what led to its passing, and the 
principle of the English system of tenure P — (Bar E-78, T-75; 
Final H-77, M.76, T-73, M.72, E-72, Q. 26.) 
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135. Wliat is a manor P Are oommon and wastes freehold or copy- 

hold ?— (Bar T.75, M-73.) 

136. What is the earliest instance of a fee simple conditional, and 

does it still exist ? Define it.— (Bar T-77, M.70 ; Final H-78.) 

137. State what a fee simple is, and what words will create it in a 

deed or in a will. — (Final T-71.) 

138. What is a base fee ? How is it created, and how enlarged into 

a fee simple?— (Bar M.76 ; Final E-77, H-76, M-78.) 



Freeholds generally. 

139. What was livery of seisin, and how many kinds were there P — 
(Final H-79.) 

140 There are incidents to freeholds, e. ^., the right to the minerals 
below, the right to alienate inter vivos, and the right of dis- 
position by testament. Are they severable or not P Can the 
minerals be absolutely vested in one person, and the surface in 
another P— (Bar H-74, M.71 Q. 9.) 

141. What proceedings can a judgment creditor take against a 

debtor's land at law and in equity P To what extent con 
realty be seized for debt P— (Bar M-71 ; Final M.78.) 

142. Why does a grant of freehold without words of limitation merely 

pass a life estate, the rule being that a deed is construed most 
favourably to the grantee P — (Bar H-76.) 

143. When does money savour of realty P — (Final E-73.) 

144. Define forfeiture.— (Bar M-76.) 

145. Define the different kinds of estates in land, in regard to their 

quantity, stating which do and do not arise by operation 
of law, &c.— (Bar M-79, T-78, T-75 Q. 2, E.75, H-74, T-73 ; 
Final H-78, E-77, E-77, H-77, T-74, H-74, T-73, E-71.) 

146. What is a life estate, and what are the powers of a life tenant P 

(Bar E-79, H-78.) 

147. Questions on " feofEment." Explain it, &c.— (Bar E-76, M.71 ; 

Final T-78, H.78.) 

148. When is a feoffment still the usual mode of conveyance P — 

(Final E.79.) 
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149. Explain ''no leofiment can have a tortious operation." — (Bar 

M-70 ; Final E.76.) 

150. Questions on what was a lease and release, and why was it used. 

Trace and illustrate its history.— (Bar H-77, M-72 Q. 4, 
M.71 ; Final H-78, E-76, H-76, M-76.) 

151. What different modes of conveying freeholds have been in use 

at different times P— (Bar 1-73, T.72 ; Final T-76, M.74.) 

152. What ceremonies are necessary to pass the leeal estate in lands 

by feoffment, partition, exoLn^ grant, lease, assignment, 
surrender, and devise, and by what statutes? — (Bar M-74.) 

G. 

153. What is gavelkind tenure, and what are its peculiarities P — 

(Bar T-79, H.79 ; Final 1-78, H-76, H-75, E-74, T-73.) 

H. 

154. Define heirlooms, and give instances. — (Final H-79.) 

155. What is a customary heir P and give instances. — (Final T-78.) 

156. What is the difference between an heir presumptive and an heir 

apparent P— (Final M-78.) 

157. What evidence of a vendor's heirship should be required by a 

purchaser's solicitor P — (Final E-74.) 

I. 

Incorporeal Hereditaments. 

158. What is the origin of vicarages, and the difference between a 

vicarage and a rectory P — (Final H-75.) 

159. What is the difference between an advowson presentative and 

donative P— (Final H-77.) 

160. Explain the meaning of the different rights of common, their 

modes of transfer ; and under what class of property do they 
faU P— (Bar 1-75, M-73 ; Final H-77, T-72.) 

161. What is the difference between a profit & prendre and an 

easement — and how are each created or acquired P — (Bar 
M.78,.H-76 C. L.; Final M-75, T-71, 1-70.) 
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162. Under what desoription of property do offioee — e. jr., the office of 

BherifE— fall P— (Final E.79.) 

163. Distinguiflh between easements and appurtenances. — (Bar T-78, 

T-75.) 

164. Distinguish between corporeal and incorporeal hereditaments, 

and, (i.) Instance the kinds.— (Bar T-78, H-76 C. L.; Final 
H-78, E-76. (ii.) How were each of them formerly, and how 
are they now, conveyed P — (Bar T-77.) 

166. State the form of the grant of an easement "de novo." — (Final 
T-71.) 

166. Explain dominant and servient tenement. — (Bar T-79 ; Final 

H-76.) 

167. Can the lessee of one close, as lessee, acquire by user an ease- 

ment over another which belongs to the same landlord P — 
(Bar M.76.) 

168. What interest has the owner of an advowson in the parsonage- 

house and glebe lands P If he sells the advowson during a 
vacancy of the living, what result ensues P — (Bar M-79.) 

169. Distinguish between an advowson and a next presentation.— « 

(Final M.76.) 

170. What are dilapidations as between the deceased representatives 

of an incumbent and his successor P Do they extend to lands 
as well as buildings P— (Final M-70.) 

171. What mines in glebe lands can be worked by the parson for his 

own benefit — and how can the same be demised for a term 
beyond his life, and with what consent, and to whom must 
the rent and royalties be reserved P — (Final M-70.) 

172. A. contracts to sell to B. the next presentation of a livings 

after the contract is signed and before the purchase is com- 
pleted the incumbent dies — ^who presents P — (Final H-71.) 

173. The legal estate in an advowson is vested in trustees. State 

their rights and those of the cestius que trust. — (Final T-71.) 

174. In whom does the soil of a river presumptively belong when it 

runs between the lands of two different owners P and does it 
make any difference if the river is tidal P — (Final M-72.) 
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175. What axe the rights of riparian owners ? — (Bar E-72 Q. 35 ; 

Final M-72.) 

176. Why are tithes real property P— (Bar E.78.) 

177. To what class of property does a right of sporting belong, and 

how can it be conveyed P — (Final T-78.) 

178. Do all incorporeal hereditaments merge P — (Bar T-76.) 

179. A. having a field, Whiteacre, purchases from B., the owner of 

an adjoining field, Blackacre, the right to lay a pipe from a 
spring in Blackacre, to furnish Whiteacre with water. Then 
A. sells Whiteacre to B., who devises it to C, and Blackacre 
to D. Nothing is said about the water, but the flow through 
the pipe has not been disturbed. Can D. stop the supply of 
water P— (Bar T-75, E.75 Q. 4.) 

180. What are the rights to running water — (i) above, (ii) below, 

the surface, and to light and air P How may they be 
prejudiced, and how protected P — (Final E-71.) 

Joint Tenants, etc. 

181. Lands are conveyed to A. and B., their heirs and assigns, the 

pui«ha8e.money being paid by them in equal proportionB. A. 
dies first, intestate. To whom does the interest passP — (Bar 
M-76 Eq.) 

183. What is the effect of a grant to (i) A. and B., (ii) to A. and 
B., and the heirs of their bodies P Can they devise their 
shares P— (Bar E-78 ; Final H-79, T-72 Q. 23, T.71 Q. 20.) 

183. How do joint tenants differ from — (i) tenants in common ; (ii) 

in severalty ; (iii) by entireties ; and (iv) coparceners P and 
what are the modes by which each can be converted into an 
estate in severalty P— (Bar M-79, T.78, H.75, T-72 ; Final 
E.78, E-76.) 

184. Why are trustees usually made joint tenants P — (Final E-76.) 

185. Instance the leaning of equity towards construing a limitation 

to be a tenancy in common, and not a joint tenancy. — (Final 
E.76.) 

186. What is the proper form of conveyance from one joint tenant to 

another P— (Final T-78.) 

S. F 
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^187. A testator devises Blaokaore to the children of A. (who is dead 
at the date of the will), in equal shares, and Whiteaore to B., 
C, D., in equal shares, and the residue of his realty to 
X. and Y. and their heirs. One of the children of A., B., 
and X., respectively, die between the date of the will and the 
testator's death. Who is entitled to Blackaxjre and White- 
acre ?— (Bar T-72.) 

188. X. devises land to A., the son of B., and all other the children 

of B., whenever bom, as joint tenants in fee. At X.'s death, 
A. was B.'s only child, but others were subsequently bom. 
Who gets the land?— (Bar M-73.) 

189. What interest do a husband and wife take in a freehold estate, 

which, during their coverture, is devised to them and a third 
person, and what power of disposition has the husband alone ? 
(Bar M-79, T-72.) 

190. A. directs his residuary estate to be converted and invested, in 

trust for B. for life, with remainders over. What are B.'s 
rights to the income during the first year after A.'s death P — 
(Bar M.75.) 

191. Can an infant, in any case, convey land, and how P — (Bar 

T-70.) 

L. 

Leases. 

192. What is the difference between a tenancy " from year to year'* 

and a tenancy " for a year and so on from year to year " P — 
(Final T-79.) 

193. A tenant of a farm for a term makes encroachments on the 

adjoining waste lands. Who benefits by such encroachments 
at the end of his lease P— (Final T-79.) 

194. What is compensation for use^ and occupation P Can the landlord 

distrain for it ?— (Final T-79 Q. 40.) 

195. What leases must be by deed and why P— (Final T-77, T-71.) 

196. What is mea-nt by privity of estate, and between what parties is 

there no privity ? How does it differ from privity of contract P 
(Final M-78.) 



CONVEYANCING. 67 

197. Give the heads of such oovenants as you could insist on for a 

lessor under an agreement to let a London house at a small 
rent with the usual covenants. — (Final H-74.) 

198. What are the usual covenants in a farming lease P — (Final T-72.) 

199. What covenants are said to run with the land ? — (Final T-71 

Q. 27, E-70.) 

200. Bj what authority is it that the benefit of a condition of re-entry 

was extended to the assignees of the reversion P — (Final M-72.) 

201. If a lease is required, the settlement or will containing no power 

to grant it, how is the power obtained P — (Final E-70.) 

202. What is an improved leasehold ground rent, and how created P 

(Final H-70.) 

203. What are the clauses prudent to insert in a contract for sale 

by private treaty of leaseholds, being only a small portion of 
the vendor's property held by the same title P — (Final H-71.) 

204. Why is a freehold ground rent better than a leasehold P — (Final 

T.77.) 

205. A leasehold house is held by trustees in trust for A. during his 

life, afterwards for his wife B. during her life, after the death 
of the survivor for such persons as B. shall by will appoint, 
and in default of appointment for B.'s statutory next of kin at 
her death. A. and B. and the trustees have agreed to sell the 
house. Can they make a good title P — (Bar E-79.) 

206. Do a lessee of lands and his assignee, subject to a yearly rent 

and the usual covenants, get rid of their liabilities to the lessor 
by assigning the premises P — (Bar M-79.) 
206a. a., a termor for thirty years less one day, by deed professes 
to let to B. for thirty years, reserving annual rent. A. then 
procures a lease from the freeholder for forty years. Has A. 
any and what remedy to recover the rent P — (Bar T-73.) 

207. A lease is granted by persons who are to receive the proceeds of 

land devised on trust to be sold and who die. To whom does 
the property go P — (Bar E-77.) 

208. State the ordinary lessee's covenants in a lease of a house, — 

(Final T-77.) 

209. What covenants do trustees lessors and lessee make? — (Final 

T-73.) 

F 2 
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Married Women. 

210. If the income of a fund vested in trustees be payable to a 

married woman for her life without any trust for her separate 
use, can she and her husband, or her husband alone, deal 
with it by way of anticipation ? — (Bar E-77.) 

211. What powers of disposition over realty and personalty respec- 

tively does a married woman possess P — (Final T-73.) 

212. A. and B. two spinsters are tenants in common of a farm. A. 

married about ten years ago, B. married last month and their 
husbands are living, how can their interests be conveyed to a 
purchaser, and who are the parties? — (Pinal M-71.) 

213. With whom should the covenants be entered into and the rent 

reserved when a husband grants leases of his wife's freehold ? 
(Final T-72.) 

214. What interest does a husband acquire by marriage in his wife's 

(i.) Leaseholds in possession?— (Bar M.78, H-78, M-72 Q. 6, 
T-72; Final M-76, M-74, E-74.) (ii.) Leaseholds in rever- 
sion?— (Bar T-79, M.78, T.73 Q. 4; Final M.76, H-76, 
M-74.) (iii.) In her freeholds?— (Bar H-78, T-72; Final 
M-76, B-74, M-73, T-72 Q. 1.) (iv.) In her copyholds?— 
(Bar H-78; Final M-76, M-73.) 

215. What formalities are necessary for any conveyance in which she 

joins ?— (Bar H-78, E-78, T-71 ; Final H-78, E-74, M.70.) 

216. Questions on the cases in which a married woman can and 

cannot make a vaUd will.— (Bar H-79 ; Final E-78, H.78, 
E-76 Eq., M-75, T-75, T-74, E-74.) 

{See also Married Women in the Equity Questions,) 

Mortgages. 

217. Why was a mortgage often taken for a long term of years 

instead of in fee? Is it now?— (Bar E-79, T-77; Final 
E-73.) 
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218. How does a mortgage of freehold differ from a mortgage of 

copyhold, and how are each reconveyed P — (Bar T-77 ; Final 
T-75, E.73 a 26.) 

219. Set out the heads of an ordinary power of sale in a mortgage of 

freeholds and of leaseholds. — (Final H-77.) 

220. What is the meaning of the attornment clause in a mortgage, 

and what remedy does it confer P — (Final M-77.) 

221. What are the statutory powers of a mortgagee under 23 & 24 

Vict. c. 145 ? Is it best to rely on them P— (Final E-77, 
H.76, M-75, H.74.) 

222. What are the rights and duties of a mortgagee in possession P — 

(Final M:-77.) 

223. Explain " proviso for redemption."— (Final M-76.) 

224. Can a mortgagee, when repaid, refuse to reconvey because he 

has discovered after the date of the mortgage that the mort- 
gagor had not then, nor has now, a good title, the lands now, 
and then, belonging partly to himself the mortgagee and 
partly to a third person P — (Bar M-74.) 

225. What separate right has a mortgagor or mortgagee to lease 

premises which are mortgaged P and what would be the 
lessee's tenancy holding a lease from one of them without the 
concurrence of the other P — (Final M-73.) 

226. How should a mortgage of a leasehold be taken, and why; 

and what provisions inserted into itP — (Final H-79, E-76, 
E.74, H.74, M.73, H.71.) 

227. What should be the frame of the deeds of a mortgage, com- 

prising copyholds and policies of insurance on the life of the 
mortgagor — and what matters beyond the deeds should the 
mortgagee's solicitor inquire into P — (Final M-72.) 

228. State the rule applicable to cases as existing prior to the 37 

& 38 Yict. c. 78, with reference to a person who, having 
equal equity with, though in date posterior to that of another, 
and acquiring the legal estate, — ^whether and when he has 
obtained priority over that other — especially adverting to 
whether the act of getting the legal estate was a rightful act 
or not. — (Bar M-74.) 
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229. A. was the owner of a freehold estate, subject to a term of 

1,000 years outstanding in B., upon trust to protect the estate 
from the claim of dower by the widow, still living, of a former 
owner, and to attend the inheritance. A. by deeds professed 
to confer legal mortgages on C. and also on D., inducing each 
of them to believe that he was constituted the first incum- 
brancer, and C.'s deed was prior in date to that of D. 
Neither C. nor D. knew of the term outstanding. D., who 
at the date of his mortgage had no reason to suspect the 
existence of the mortgage to C, discovered the fraud practised 
on him by A., and discovered that the term was in existence, 
and thereupon procured B. to assign the term to him, D., 
upon trust to protect the estate from the dower, and subject 
thereto upon trust for himself, D., and to protect his mortgage. 
Assuming that all this occurred before 7th August, 1874 — 
when the statute 37 & 38 Vict. c. 78, came into operation — 
has D. any priority in charge over C.P — (Bar M-74.) 
{See also "Mortgages" in the Equity Questions.) 

230. Questions on (i.) the object of the Mortmain Act and its pro- 

visions.— (Bar T-79, M-77, H-77, M-76, E-76, M-72 Eq. 
a 9, M-72, M-70; Final H.77, M-76, T.76, H-76 Eq., M.76 
Eq., E-75, M-73, M-71, T-71, H-70.) (ii.) And its subse- 
quent modifications. — (Bar M-77, M-72, M-73 Eq. Q, 9; 
Final M-76 Eq., 1-76, M-71, H-70.) 

231. Land is devised to be sold, and a school for blind boys founded 

on the proceeds. What becomes of the property? — (BarM-78.) 

232. What was the purpose and effect of the original Statutes of 

Mortmain P— (Final M-76.) 

233. How can trustees for charities sell, mortgage, or lease the lands? 

(Bar M-77.) 

234. How can a charity constituted by Act of Parliament, but not 

having power to purchase land, be enabled to purchase, and is 
it necessary that such chcuity should be legally authorized to 
hold land P— (Final E-79.) 

235. Can a gift be made to a corporation P — (Bar T-77, M-76.) 

236. What is mortmain P— (Bar E.76.) 
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237. Wtat is meant by merger, and what are the requisites to effect 

it? Will a legal estate merge into an equitable? — (Bar H-78, 
H-77, M-76, E.76; Final M-78, M-73, M.70.) 

238. What is the difference between merger, suspension, and extin- 

guishment P— (Final M-70.) 



239. A. by deed conveys Blackacre to B. in fee simple ; and by the 

same deed B. covenants with A. that he (B.), his heirs and 
assigns, will never build upon the land. C. afterwards takes 
a lease of the premises from B. without investigating the 
lessor's title, and without notice of the restrictive covenant. 
Is C. bound by the covenant P — (Bar T-71.) 

240. G^ive a form of notice to quit, which should be given to a tenant 

from year to year, when the time of the commencement of his. 
tenancy is uncertain. — (Final H-76.) 

0. 

241. Explain the position of a special occupant. — (Final M-78.) 

P. 

Perpetuities. 

242. A. devised lands to his illegitimate son B. for life, remainder to 

any wife of B. who might survive him for her life, and, after 
B.'s death and such wife's, if any, to such of B.'s children as 
should then be living. B., a widower at A.'s death, died 
without marrying again, leaving an only son C, who, having 
attained twenty-one, has contracted to sell the land. Can he 
make a good title P— (Bar M-78.) 

243. Questions on the rule against perpetuities. — (Bar E-79, M-75, 

H-76, M-75, T-75, H-75, M-74, H-74, M-72, T-71, T-70 ; 
Pinal T-79 Eq. Q. 20, H-78, H-76, T-75, E-75, T-74, M.73, 

E-71.) 

244. Questions on the Thellusson Act— (Bar T-78 Eq., T-75 Eq., 

E-74 Eq., T.71 ; Final H-77, H-76, T-75, T-72, H-70.) 
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245. What axe the oommon rules for preventing remoteness ? — (Bar 

M.75, T-75, H.75, M-74 ; Final H-70 Q. 24.) 

246. Devise of freeholds to A. for life, remainder in fee to his children, 

who shall attain twenty-two, as tenants in common. At the 
death of the testator, A. was a bachelor. He afterwards 
married, had six children and died ; two attained twenty-two 
in their father's lifetime, and the other four afterwards. Who 
is entitled to the lands? — (Bar E-75.) 

247. A. devises land to B., a bachelor, for life, with remainder to his 

eldest son in fee, with remainder to the children of that son, 
bom in the lifetime of A., in fee. Is this last limitation valid? 
(Bar H.75.) 

Powers. 

248. Are witnesses necessary for the execution of a power ? — (Final 

E-75.) 

249. What is meant by the defective execution of a power, and when 

is it aided in equity ?— (Bar T-72 Eq., T-70 Eq., T-70 ; Final 
T-78 Eq., H-70.) 

250. Define powers appendant, collateral and in gross. — (Bar H-78 ; 

Final E-76.) 

261. Define powers general and special. — (Bar M-79, E-79, H-77 ; 
Final E.76.) 

252. If a person is told to execute a power by deed, can he do it by 
will, and vice versa ? — (Bar H-78.) 

263. Is an exclusive power valid ? — (Bar H-77.) 

264. Can a tenant for life, having a consenting power to the sale of 

the property, consent if he has sold or charged his interest ? — 
(Bar M-76.) 

256. Can a married woman, without her husband's consent, exerciBe 
a power given to her when unmarried ? — (Bar E-78 ; Final 
E.76.) 

256. How does the rule against perpetuities affect appointments under 
general and special powers ? — (Bar E-79, M-76.) 

267. How do estates created under a power take effect with respect to 
the settlement which contaios the power ? — (Bar M-79.) 
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258. From whom does the appointee take m point of estate, from the 

party creating or the party executing the power? — (Final 
T-72.) 

259. If a tenant for life, with power of leasing, mortgages, can he 

still lease P— (Final M.73.) 

260. In 1800 a power was limited so as to be exercised by will with 

three witnesses. In 1860 it was exercised with only two. Is 
the execution good?— (Final H-72.) (1 Vict c. 26, a. 10.) 

261. "What estates are defeated or overreached by the exercise of 

powers ? — (Final E-71.) 

262. Money is bequeathed in trust for A. for life, then in trust for B. 

and C, two of his children, in such shares as A. shall appoint, 
and in default in trust for them in common, but the share of 
either dying under twenty-four is to go to A. A. becomes 
bankrupt, and then appoints to them as joint tenants. B. dies 
under twenty-four, but C. attains that age. To whom does the 
fund belong ?— (Bar M.73.) 

263. How can a married woman release a power P — (Bar T-71.) 

264. Land is limited to such uses as A., a married woman, may 

appoint, and ia default of appointment to A. for life, remain- 
der to her first and other sons in tail male. A.'s eldest son is 
of age. How can the estate be vested in a purchaser P — 
(Final E.73.) 

265. Property A. is settled on X. for life, remainder to her daughters 

absolutely, and in default of daughters to herself absolutely. 
Other property, B., is settled on her and the heirs female of her 
body. She attains 80 having a son only, and then other pro- 
perty, C, is devised to her for life, remainder to all her children 
who attain twenty-five as tenants in common. Will the courts 
act on the presumption that she is past childbearing in any of 
these cases P— (Bar M-73.) 

266. What ifl the principle on which presumption may supply defi- 

ciencies in proof of the existence, &c. of material instruments 
relating to a vendor's title P Give illustrations. — (Final M-72.) 

267. What is the rule as to the presumption of fact between vendor 

and purchaser P — (Final M-72.) 
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268. Define "particular estate."— (Final E.78.) 

269. What are the proviflions of the Prescription Act? — (Final M-72.) 

B. 

Eeversions and Bemainders. 

270. Land was limited to A. for life, remainder to B. for life, 

remainder to the right heirs of C. A. died in 1870; C. died 
in 1875 leaving D. his heir, and having by his will devised all 
his realty to £.; B. died in 1878, and F. was then right heir 
of C. Who became entitled to the land at B.'s death P — (Bar 
M-79.) 

271. Ghrant to B. and his heir during A.'s life, remainder to the heirs 

of A. Has A. any disposable estate P — (Bar H-78.) 

272. What was the operation of the limitation to trustees to preserve 

contingent remainders, and why is it no longer required P — 
(Final E-71.) 

273. A. grants land to B., a bachelor, for ten years, with remainder 

to his first-bom son for life, then to C. and his heirs. During 
the ten years B. marries and has a son D. Who, after the ten 
years, becomes entitled to the land. A., C, or D. being all 
Uving P— (Bar M.73.) 

274. Explain the effect of the following, — 

(i.) Qrant to A. for life, remainder to B. for life, remainder to 

A. in fee. 
(ii.) Grant to A. for life, remainders to the heirs male of B. 
(iii.) Grant to A. and B. (husband and wife) and C. jointly, 

remainder to the heirs of the body of D., remainder to the 

heirs of A.— (Final E-76.) 

275. What is a contingent remainder, and how different from a 

vested one P— (Bar M.79, H.78, E.77, M-72 ; Final E.76, 
T.74, T.73, E-71, M.70.) 

276. Can it now, or could it ever have been, barred by the tenant in 

possession P — (Bar T-77.) 

277. It is said of a freehold that it must always vest in someone. 

Show how this doctrine has affected the law of real property P 
(Bar T.73 Q. 8; Final M-78.) 
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278. What is a reverrion, and how different from a remainder ? — 

(Bax M.79, E-76 ; Final E.78, E-76, T-74, 1-73, M-70.) 

279. What are the register counties, and what is required by the 

Eegistrat»n Act P— (Final E-79, E-77.) 

280. Distinguish between the different kinds of rents, and what are 

the usual provisions for securing a freehold rent-charge. — 
(Final T.76.) 

281. What is an improved ground rent, and how created P — (Final 

T.77.) 

S. 

Settlements. 

282. How can the sale of a settled estate be effected when no power 

of sale is given in the settlement, and how may the proceeds 
of such sale, when completed, be applied P — (Final H-70.) 

283. What powers of leasing are usually given to tenants for life on 

a settlement of realty, supposing that, besides farms, some of 
the property is in a mineral district, and some near a large 
town P— (Final H.72 Q. 26.) 

284. What are the powers given to trustees by Lord Cranworth's Act 

of 1860 P State its provisions.— (Final T-79, T.71.) (23 8f 
24 VkL c. 145.) 

285. The trustees of a settled estate have a power of sale in their 

settlement in the ordinary form. Can they sell a portion 
of the estate, reserving the minerals, or vice vers4 P — (Final 
H-71.) 

286. A. makes a settlement of land after marriage on his wife and 

children. When is such a settlement invalid P — (Final T-70.) 

287. What are portions, and how secured in an antenuptial settle- 

ment of realty P— (Bar M-78 ; Final H-75 Eq.) 

288. What are the powers and indemnities, &c. given to trustees, 

and to the life tenant, in marriage settlements, &o., which are 
usually incorporated in settlements, and which omitted P — 
(Final H-74 Q. 35, M.73, H-73.) 

289. Where can an infant make marriage settlements, and what is 

the effect if he dies under age P— (Final T-79 Eq., H-76, 
M.74, E.73^ E-72 Eq., M.71.) 
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290. Does a provision in a marriage settlement to settle after-ac- 

quired property bind (i) money given to the wife's separate 
use ; (ii) money over which the wife has only a general power 
of appointment P Does such a provision apply to property 
acquired after the determination of the coverture, in cases 
where the provision is not expressly limited to property 
acquired during the coverture P — (Final H-76.) 

291. What is the ordinary form of strict settlement P — (Final T-77, 

M-76, H.73, H-70.) 

292. Questions on how property should, in different cases, be settled 

on marriage.— (Final T-77, T-77, H.75, T-71, H-71, T-70, 
E.70 a 32.) 

293. Securities passing by delivery are settled. Will the trustees be 

held irresponsible if such securities are made away with by 
one of their number P What course should they adopt to 
ensure their safety P — (Final H-73.) 

294. Where terms for years are created by settlements, what are the 

events usually expressed in the proviso for the cesser of such 
terms P— (Bar M-73.) 

295. Explain the nature of the protection afforded to a purchaser 

imder the old law, by the assignment of a satisfied term of 
years, upon trust to attend the inheritance. — (Bar M-72, T-70 
Q. 12.) 

296. State the provisions of the Statute of Frauds as to contracts for 

the sale or purchase of interests in land. — (Bar T-78.) 

297. Lands are granted to the use of A. for life, with remainder to 

the use of B. and his heirs and assigns. But if the heirs of 
A. shall within one year after his death tender a certain sum 
of money to B. or his^ heirs and assigns, then the lands shall 
hereafter go to the heirs of A. The heirs of A. make the 
tender in the stated time. Do they take the lands as pur- 
chasers P— (Bar M-73.) (Zfoyrf v. Caretc^ Free. Ch. 272.) 

298. Questions on the rule in Shelley's Case, and in what cases it 

appUes.— (Bar T.79, H-78, T-73 Q. 3, M-71 ; Final M-78, 
E-76, T-76, E-75, E-75, M-73 Q. 25, H.72.) 
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299. Freeholds ore oonveyed to A. and Iub heirs to the use of B. and 

his heirs during the life of C, in trust for C. and his assigns, 
and after the decease of C. to the use of and in trust for the 
heirs of C, and by the same deed leaseholds are assigned to 
A.f his executors and administrators to the same uses and 
upon the same trusts as the freeholds. During the life of 0. 
is the legal fee of the freeholds vested in any person P Can C. 
dispose of the legal or equitable fee of the freeholds P Can C. 
dispose of the whole term at law or in equity P — (Bar M-74.) 

300. What is succession duty, and how different from legacy duty? — 

(Bar T-76 ; Final £-76, E-70.) Which is paid on (i.) lease- 
holds P — (Bar T-76 ;) (ii.) realty devised on trust for sale P — 
(Bar T.76.) Who is exempt from paying it P— (Final T-75.) 

301. Questions on statutes (i.) 8 & 9 Vict. c. 106.— (Bar M-78, 

T.78, T.76, T.73 Q. 10, M.70 Q. 9 ; Final M-76, T-75, T-74, 
E-71 Q. 26.) (ii.) 22 & 23 Vict. c. 35.— (Bar E.76, T.73 
Q 11, M.72 Q. 10, M-72 Q. 8, T.71 Q. 10, M.70 Q. 1, T.70 
Q. 1 ; Final T-79 Q. 28, T-76, M.73, M-73 Q. 27, T.72, 
E-72 Q. 27, E-71, M-70 Eq. Q. 49, E.70 Q. 35.) (iii.) The 
Statutes of Limitation in regard to real property. — (Bar E-79, 
M.71 Q. 10 ; Final E.79, H.79, T.78, M-76, E-76, E-75, 
H-75, M-74.) (iv.) The Settled Estates Acts.— (Final H-78, 
M.77, T-76, E.74, E-74.) 

302. What constitutes a surrender of a lease by act of operation of 

law P— (Final H-79.) 

303. What is a tenant by sufferance, and how can he be evicted P — 

(Final H-79.) 

304. A testator who died in 1860, after charging his realty with the 

payment of his debts, devised Whiteacre to A., Blackacre to 
B., for life with contingent remainders over, and all his 
residuary realty unto and to the use of E. and F. and their 
heirs upon certain trusts, and appointed Q-. and H. his exe- 
cutors. E. dies, leaving F., who by his will devises all his 
realty to X. The personalty of the original testator being 
insufficient for the payment of his debts, who are the proper 
persons to sell the real estate comprised in the specific and in 
the residuary devises respectively P — (Bar M-72). 
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T. 

305. What diflferent tenures have existed and still exist? — (Final 

E.76.) 

306. What changes were eflPected by the Statute of Tenures P — (Bar 

E-76 ; Pinal E.76.) 

307. What is a tenement P— (Bar H-77.) 

308. In what form ore tithes now paid P and how is the amount 

calculated each year? — (Final H-75.) 

309. The heir-at-law of a person who purchased a freehold estate 

and died intestate sells part and mortgages the remainder. 
In what form must he enter into the covenants for title ? — 
(Bar M.71.) 

U. 

Uses. 

310. What is the difference between a feoffment without consideration 

to A. and his heirs, and one unto and to the use of A. and his 
heirs ?— (Bar T-78.) 

311. Define uses and trusts. — (Bar H-75.) 

312. A conveyance of freehold is made to A. and his heirs, to hold to 

A. and his heirs to the use of B. and his heirs. Has B. a 
legal or an equitable fee P — (Bar H-75.) 

313. What was the object of the Statute of Uses, and how effectuated? 

(Bar E-78, M-77, E-77, M.74 ; Final T.78, E-76.) 

314. What conveyances do and do not operate under the Statute of 

Uses?— (Bar M.77, E.76; Final E-77.) 

315. What modifications were introduced by the Statute of Uses and 

were in opposition to the rule of the common law? — (Bar 
T-71.) 

316. How can A. and B., joint tenantsin fee, assign to B. andO. P — (Bar 

T-77; Final E.77, E.76.) 

317. What is an executory interest, and how different from a contin- 

gent remainder, &c.?— (Bar M-79, M:.71 ; Final M-78, H.78, 
E.76, M.72, E.71.) 

318. What is a shifting use, and how different from a springing one? 

(Bar E.77, H.74, T.72; Final E.79, E.78, T.70.) 

319. What is an executory devise?— (Bar E.77; Final T.75, M.70.) 
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V. 

Vendor and Purchaser. 

320. Questions on 37 & 38 Vict. o. 78.— (Bar H.77, M.76, E-76 ; 

Final H.79, T-78, T-77, M-76, M.76, E-76, M.75, M-75, 
T.75, T.75, H.75, H.75, M-74, H-74.) 

321. If, just before the settlement of a purchase, a crown debt is 

found registered against the vendor as surety to the crown for 
a maltster, how should the vendor get rid of it? — (Final 
11-77.) 

322. For what incumbrances can searches be made prior to the com- 

pletion of a purchase P — (Final H-75.) 

323. A vendor proposes to execute a conveyance by way of attorney, 

what requisitions would you make on behalf of a purchaser? — 
(Final H.73.) 

324. What covenants are entered into by the vendors of an estate on 

a sale and on a mortgage ?— (Final H-79, T-77, T-73, H-73, 
H-72, E.70.) 

325. Who prepares the deeds on sales or leases ? — (Final H-77.) 

326. On an agreement being signed as to the purchase of a freehold 

house what advice should be given by the solicitor of the pur- 
chaser to his client as to insurance and will ? — (Final H-75, 
E-72.) 

327. What is the course of practice on sales of land if concerned 

(i.) for the vendor (ii.) for the purchaser? — (Final T-77, 
M.7o, T-74, E-74.) 

328. On what do the various expenses fall on sales of land ? — (Final 

T.76.) 

329. Who is entitled to the title deeds P— (Final M-76.) 

330. Define exception, reservation, proviso, saving clause, limitation, 

condition, trust.— (Bar T-76, T-75, H-74.) 

331. What are requisitions of title ? Instance some which might be 

necessary.— (Final E-74, H-74.) 

332. What are the several points essential to constitute a contract for 

the sale of land? When should a contract of sale be pre- 
pared?— (Final E-74, H-74, E.70.) 
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333. B. enters into a contract of sale of his realty, but dies intestate 

before the sale is completed. What are the interests of his 
heir and personal representative, and of the purchaser? — 
(Final T-72.) 

334. A., having contracted to sell a farm to B., lets him into posses- 

sion pending the contrcw^t. A.*s title proves defective, and the 
contract is abandoned. What are B.'s rights and liabilities in 
respect of his occupation of the farm ? — (Final E-79.) 

335. A property, subject to charges by way of portions, is sold. 

Whose concurrence is necessary to release the charges? — 
(Final H-73.) 

336. In a sale by trustees under a power with the consent of the 

tenant for life of the property, what covenants do the trustees 
and the tenant for life enter into ? — (Final T-70.) 

337. On a sale of leaseholds, what are the usual provisions to protect 

the vendor against inquiries as to the performance of his obli- 
gation under the lease and with reference to its validity ? — 
(Final H-72.) 

338. For what time should a vendor's title be investigated on the 

sale of an advowson, a freehold, copyhold, and leasehold re- 
spectively ?— (Bar M.70 ; Final T.73.) 

339. On the sale or mortgage of realty, to whom does the right to 

the title deeds belong ? So also where sold in lots, and where 
part is retained by the vendor? — (Final T-73.) 

340. Why should the vendor's solicitor investigate his client's title 

before preparing a contract of sale ? — (Final E-73.) 

341. What conditions should be framed on a sale of land which was 

conveyed to the vendor twenty years ago, where the former 
title was heavy and complicated ? — (Final M-70.) 

342. A., seised in fee, mortgages to B. for 10,000/., and then sells 

a portion of the estate to 0. for 12,000/., and pays off B.'s 
mortgage, B. joining in the conveyance. B. dies intestate. 
Then A. dies, having given all his realty to trustees on trusts 
for sale. When they sell the realty formerly mortgaged to 
B., who is to convey to a purchaser ? — (Final H-79.) (38 8f 
39 Vict c. 87, 8. 48.) 
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343. What are the points to be provided for on a sale by auction of 

realty, copyholds, and leaseholds P — (Final M-75, T-70.) 

344. When need a purchaser see to the application of the purchase* 

money P— (Bar E.78; Final M-74 Eq. Q. 46, M-72, H.70.) 

345. In examining an abstract, what should be seen to if one of the 

deeds is executed imder a power of attorney P — (Final E-72.) 

346. To what extent may a vendor, selling by auction, authorize 

biddings on his behalf P— (Final T-70.) 

347. Upon what principle should an abstract of title be prepared P 

What are the chief points to be attended to in examining the 
title deeds with the abstract P— (Final M.76, H.73.) 

348. Questions on 27 Eliz. o. 4 (Voluntary Conveyances). — (Bar 

E-76 ; Final T.78, M-76, H-76, T.76, T-74.) 

349. Is a voluntary conveyance or gift good (i.) against the settlor P 

(Final T-78, M-75 Eq., M-75 Eq., T-75) ; (ii.) against sub- 
sequent creditors P— (Final T.72.) 

w. 

Wills. 

350. What changes were introduced by the Wills Act of 1837 

(i.) with regard to the execution and attestation of wills of 
realty and personalty, and who can be witnesses — and can 
they take P Is any form of attestation necessary P GKve the 
ordinary form.— (Bar T-79, M-78, £-77, M-74, T.72, T-71 ; 
Final T-79, H-77, M-76, T-76, M-75, E-75, E.74, E-74, 
H.74, E.73, E-72, M-71 Q. 72, E.71, H-71, M.70 Q. 21, 
E-70 Q. 34) ; (ii.) with regard to the property passing by a 
wiU.— (Bar T-79, M-78, T-72, T-71, M-70, T-70 Q. 7; 
Pinal T-79 Q. 42, E.78, E.77 Eq., T-76, E-76, M-74, T-74, 
T.73 a 35, T-73 Q. 35, E-73 Q. 21, E.73 Q. 34) ; (iii.) with 
regard to lapse.— (Bar T-79, M.78, T-78, M.77, H.77, 
M.76, T.72 ; Final M.78, M.77, T-76, H.74, E.73 Q. 25, 
M.71 Q. 27) ; (iv.) with regard to revocation and the revival 
of a revoked will.— (Final H.76, M.74, E.72) ; (v.) with 
regard to the words "die without issue."— (Final T-73, T-72; 
Bar M-70.) 
8. a 
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351. Trace the history of the growth of the power of devise and the 

former methods of devising. — (Final (M-79, 11-78, M-72.) 

352. In what court or registry should a will be proved in different 

oases ? — (Final M-75.) 

353. By what words in a will may an estate be created which would 

not have the same effect in a deed ? — (Bar H-77, E-76; Final 
T-74.) 

354. When does the doctrine of cy-pres apply in a will ? — (Bar 

M.77, T.72 a. 7.) 

355. When is parol evidence admissible to explain a will? — (Bar 

E-77.) 

356. To whom cannot legacies be left P — (Final T-76.) 

357. State the frame of the wiU of a married man engaged in 

business.— (Final T-76.) 

358. What provisions formerly contained may now be dispensed with 

since 22 & 23 Vict. c. 35, and 23 & 24 Vict. o. 145 ?— (Final 
T- 76.) 

359. Is a gift by will by a man to his widow forfeitable on remarriage 

of realty or personalty good ? — (Final M-76 Eq.) 

360. Compare the operation of a will of personalty with that of 

realty.— (Final E.78.) 

361. Before the Wills Act, what doubts frequently arose on devises 

to trustees P and how have such questions been settled P — 
(Final M.72.) 

362. A. devises a fee simple to his son B. ; B. dies before A., leaving 

one son and two daughters, and having made a will directing 
all his estate to be converted into money, and divided abso- 
lutely among his three children. On A.'s death, how must 
his land be dealt with P— (Final H-70.) 

363. What precautions should be taken with reference to any 

obliterations or alterations in a will P — (Final E-71.) 

364. If land be devised to a man in fee, will a restriction upon his 

making a testament be valid P — (Bar H-74.) 

365. What well-known rules of law have been made to give way to 

the testator's intention in the Wills Act P — (Final M-72.) 
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366. A. devises real estates to M. and N. on trust for sale, and 

appoints X. and Y. his executors. Can the trustees alone 
make a good title ? — (Bar H-73.) 

367. A. enters into a contract with B. for the sale to him of a free- 

hold estate for 1,000/., and dies, having made his will, whereby 
he devised all his realty to trustees on trust to sell and divide 
the proceeds between C. and D., and devised all his trust and 
mortgaged estates to X. ; only a small part of the purchase- 
money is paid in A.'s lifetime. Has the will any, and if any, 
what operation upon the estate so contracted to be sold, and in 
whom is the legal estate vested ? — (Bar M-72.) 

368. A testator by his will, dated in 1850, devises all his realty in a 

particular place to A. in fee, charged with a sum of 1,000/. in 
favour of B., and gives all the residue of his real estate to C. 
B. dies before the testator. What becomes of the sum? — 
(Bar T-72.) 

369. Questions on the kinds of waste, and the remedies. — (Bar E-79, 

E.76, M.72 Eq. Q. 4, T-72 Eq. Q. 8, T-71 Eq. Q. 11, T-70 
Eq.; Final T-76 Eq., M-75 Eq., H-75, E-74 Eq., T-73 Eq., 
E-72, E-71 Q. 65.) 



G 2 



( «4 ) 



PERSONAL PROPERTY. 

See aho Wills, Leaseholds, 8fc,y in the real property questions^ 
and the questions on Contracts, and a/so some headings^ such as 
Partnership, in the equity questions^ in which it has been 
convenient to place some questions falling under this heading. 



1. What are the distinotive features of realty and personalty ? — (Bar 

E.78 ; Final n.78.) 

2. Questions on the Bills of Sale Acts.— (Bar E-79 E. P., T-78, 

H.78, T-74; Pinal 1-79 C. L., M-77 Conv., M-75, 1-77 0. L., 
H.77 Contr., M-74 Conv. H.74, H.74 Conv., 1-73 Conv., 
T-73 C. L., E-73 C. L., M.71 C. L.) {See 41 4" 42 Vict. c. 31.) 

3. What is the rule as to survivorship at oommon law, (1) between 

the joint owners of a chattel, (2) between partners? — (Bar 
M.72.) 

4. What is the ordinary construction of the words " personal repre- 

sentatives" P— (Bar H-77.) 

5. How can a married woman's reversionary interests in personalty 

be disposed of — (i.) when they belong to her for her separate 
use P — (Bar T-78) ; (ii.) when they belong to her absolutely P 
(Bar T-78.) 

6. By a will real estate is devised to A. for life, and remainder to the 

sons of A., successively in tail male, with remainder to B. in 
fee ; and personalty is bequeathed to trustees on corresponding 
trusts. What estates do the parties take in the personalty P — 
(Final E-79.) 

7. Questions on — (i.) the Statutes of Distributions. — (Bar M-77, 

E-77, M-76, T-76, E-76, H-76 ; Pinal H.78, E-79, M.76 
Eq., T-75, E-74, H-71) ; (ii.) the Partnership Amendment 
Act-(Bar T-77) ; (iii.) Malins' Act— (H-79, T-78, H-77, 
T-76; Final H-78, H-77, T-76, E-75, H-73 Eq.,H-72, T-70, 
E-70 Eq.) 
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8. What are speoiflo, general and demonstrative legacies, and the 

diflferenoes between them P— (Bar M-76; Final H-79, M-77, 
M-75, E-73 Q. 22, T-71.) 

9. A- bequeaths "1000/. to my sons John and James equally as tenants 

in common," and 2000/. to the children of my deceased son 
Charles, equally." At the testator's death James is dead, and 
also one of Charles's children. What becomes of their shares, 
and why P— (Pinal T-79.) 

10. A testator bequeaths 100/. to the ohildren of A., in equal shares 

as tenants in common, and the residue of his estate to B., and 
he dies a widower, leaving C. his sole next of kin. At the 
date of the will, A. had five children, four of whom survived 
the testator, but between the date of the will and the date of the 
death of the testator one of these children died, leaving issue 
which survived the testator, and another child of A. was bom, 
who also survived the testator. In what shares is the sum of 100/. 
to be divided, and to whom paid ? — (Bar M-75.) 

11. Draw in skeleton a will of personalty. — (Final M-78.) 

12. In the case of a bequest of a sum of money to the heirs of a 

person, who will be entitled, there being nothing explanatory 
in the context P— (Pinal T-70.) 

13. Bequest of a legacy to A., his executors, administrators, and 

assigns. Does the legacy lapse if A. predeceases the testator P 
What would have been the result of a bequest to A. or his 
executors or administrators P — ^(Pinal T-73.) 

14. A. bequeaths a legacy to his nephew, a minor, with a direction to 

his executors to pay it to him on his attaining twenty-one. 
The nephew survives the testator, but dies before attaining 
twenty-one. Who is entitled to the legacy, and why P — (Pinal 
T-79 Q. 43.) {Stapkton v. Cheaka, Tud. Com. Cas.) 

16. B. gives a legacy of 500/. to his wife*s sister (a stranger), and 
directs his executors to pay it on her attaining twenty-one. 
She survives B., but dies under twenty-one. Who is entitled 
to the legacy P— (Pinal M-73.) 

16. When does the marriage of a testator not revoke a will P — (Pinal 
T-79.) (1 Vict. c. 26, s. 18.) 
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17. According to what form must the will of a British subject abroad 

be made ?— (Final H-77 Eq., T-75.) 

18. How may chattels personal be alienated ? — (Bar E-77.) 

19. When can the executor sell bequeathed property ? — (Bar H-79.) 

20. Why are leaseholds personal ? — (Bar E-78.) 

21. Can there be estates tail in any personalty or leaseholds? — (Bar 

E-79; Final M-75, T.75, E-70 Q. 24.) 

22. Devise to A. for life, remainder to B. (and the executor assents), 

what becomes of the legal term on A.'8 death ? — (Bar E-78.) 

23. What is the effect of an assignment of personalty to trustees upon 

trust for A. for life, and after his decease upon trust for his 
executors, administrators, and assigns ? — (Final E-79.) 

24. How can A. and B., joint leaseholders, convey to B. and C. ? — 

(Bar T.77, M-76; Final E.77, E.76, 1-75.) 

25. What formalities are necessary for a lease, and what is the result 

if they are not compUed with ?— (Final T-7t), H-76, H-76, 
Paper B.) 

26. How can personalty be settled so as to correspond nearly with a 

strict settlement of realty ? — (Bar M-75.) 

27. What is the effect of a voluntary settlement by a trader of person- 

alty with regard to a subsequent bankruptcy P — (Final H-79.) 

28. What is the meaning of a " joint and several " liability P Give 

the form of a joint and several liability by three covenantors. 
How would the release of one affect the others P — (Final E-71.) 

29. Leaseholds for years being held in trust for a man during his 

life, and then in trust for a woman during the residue of the 
term: they marry, and the husband sells and assigns the 
whole term to A., and then dies leaving the wife surviving. 
Has A. a good title to the term as against the widow P — (Bar 
T.73.) 
80. A father having personalty belonging to him absolutely and a 
general power of testamentary appointment over other person- 
alty, and having a power of testamentary appointment amongst 
his issue of other personalty, by will bequeaths and appoints 
all the properties amongst his children equally. One child 
dies in his lifetime leaving issue. How does the will operate P 
(Bar T.78.) 
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31. By an antenuptial settlement, personal property is settled in trust 
for A. for life, with remainder to B., his intended wife, for 
life, with remainder in trust for all or any one or more of the 
children or remoter issue of the marriage as A. and B. shall by 
deed appoint, with remainders over in default of appointment. 
There are several children of the marriage. In this state of 
things A. and B. in pursuance of the power appoint that after 
the decease of the survivor of them the personalty settled shall 
go to one of the daughters for life, with remainder to all the 
children of such daughter in equal shares. Can this appoint- 
ment be at all supported P — (Bar M-71.) 

32. Money is bequeathed to trustees in trust for A. for life, then for 
his children who shall attain the age of twenty-two as tenants 
in common. At the death of the testator A. was a bachelor ; 
he afterwards married, had ^ix children and died. Two of the 
children were twenty-two in the father's lifetime, and the 
other four afterwards; who is entitled to the money? Would 
there be any difference if the bequest had been to the children 
as joint tenants ? — (Bar E-76.) 



Companies. 

33. A. agrees to do work for a limited company in consideration of 

the issue to him of fully paid-up shares in that company, 
what liability does he incur by accepting such shares, and how 
can it be guarded against ?— (Final H-77.) (30 Sf 31 Vict, 
c. 131.) 

34. What are the liabilities of the past and present members of a 

company P— (Final T-78, M.77, M-76, H-71.) {Co. Act, 1862, 
8. 38.) 

35. State the steps to obtain an order for the winding-up of a com- 

pany under the Act of 1862.— (Final M-77.) {Co. Act, 1862, 
8. 82, Eules o/Novefnber 11, 1862.) 

36. When may a company under the Act of 1862 be wound up ? — 

(Final M-77, H-77, 1-76, E-75, M-74, E.71.) {Co. Act, 
1862, 8. 79.) 
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37. Explain special resolntion — extraddinaiy resolution — as defined 

by the Companies Act of 1862.— (Final H-77.) {Co. Act, 
1862, Bs. 51, 129.) 

38. What transfeiB of shares are permitted in the case of a limited 

company which is being wound up by order of the Court, and 
what transfers are valid in the case of a company being wound 
up voluntarfly ?— (Final H.77.) (Co. Act, 1862, «. 123, 
131.) 

39. What remedies, and against whom, has a shareholder who has 

taken shares in a limited company on the faith of a prospectus 
which proves false in material particulars? and when must 
such remedies respectively be enforced P — (Final T-76.) {Re 
Overend v. Gurnet/, L, 22., 2 App. Ser. Ho. Lords, 325, C. Act, 
1862, 8. 35.) 

40. Mention all the modes in whigh a company can be incorporated. 

If a company is registered under the Companies Act, 1862, 
without articles of association, how are its proceedings 
governed P— (Final T-75.) 

41. A. sells shares to B. B. does not pay the calls, and A. is sued 

for them. Is there any, and what, difference in the relief to 
which A. is entitled at law and in equity P — (Final M-74.) 
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A. 

Administration. 

1. To whom does the court commit the conduct of a sale under its 

direction in an administration action? When may the parties 
bid P— (Final E-78.) 

2. Can a bankrupt act as executor or trustee P — (Final H-76.) 

8. Sketch the proceedings in a creditor's, and in a legatee's, action 
for administration.— (Bar M-76 ; Final E-78, 1-75, H-74.) 

4. Sketch the proceedings in an executor's action. — (Final M-76.) 

6, *' Advancement by portion." What is the meaning of this, and 
what is the provision in the Statute of Distributions regarding 
itP— (BarH-79.) 

6. Give a sketch of the affidavit by executors, verifying the accounts, 

and answering the inquiries directed by a common administra* 
tion judgment. — (Final M-78.) 

7. Does the executor of an executor, or the administrator of an admi- 

nistrator, represent the testator P What is the general prin- 
ciple P— (Bar H-77 ; Final E-79 C. L., E-77 C. L., M-75 C. 
L., M-76 Conv., E-74 0. L., H.72, M.71 Q. 21.) 

8. Questions on 38 & 39 Yict. c. 77, s. 10, as to the winding-up of 

insolvent estates.— (Bar M-78, M-76, H-76; Final 1-77, 
E-76, E.75.) 

9. What accounts and inquiries are usually directed in an adminis- 

tration suit P— (Final T-77, M-70.) 

10. When will a gift to illegitimate children be supported P — (Bar 

M-77.) 

11. When a legacy is left to an infant, and there is no trustee of the 

will, how should the executor deal with such property P — 
(Final T.70.) 
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12. Questions on Locke King's Acts, and 40 & 41 Vict. o. 18. — (Bar 

E-79 R. P., 11-79, T.77, H-76, T-74, 11-74, T-71 Q. 11; 
Final H-79, M-77 Conv., T-77 Conv., E-77, H-75 Conv., 
H-71 Q. 46, T-70, E-70 Q. 21 Conv., H-70 Conv.) 

13. Can an executor sue in forma pauperis ? — (Final H-76.) 

14. "What is the proper attestation clause to a will ? — (Final T-77.) 

15. Questions on what is the vendor's lien, and out of what property 

payable.— (Bar H-78, T-71 ; Final E-78.) 

16. Marshalling assets, and marshalling securities. Define and dis- 

tinguish, giving instances. — (Bar H-79, T-78, H-77 ; Final 
T-77, M-76, E-76, E.75, H-74.) 

17. Questions on against whom will the court marshal, and when 

will it refuse to do so.— (Bar T-78, T-72 Q. 9, M.71 Q. 11 ; 
Final E-78, E-76, M-75, M-70.) 

18. What class of persons may institute suits for the administration 

of the estate of testators or intestates P — (Final E-70.) 

19. What is an executor de son tort, and what is his position ? — (Bar 

H-74 ; Final T-77 C. L.) 

20. What is the executor's year ? How does it afiFeot his duty in 

realizing ? — (Bar M-79.) 

21. A. bequeaths leaseholds to B., and makes C. his executor. Need 

C. join in an assignment to a purchaser P — (Final M-71, T-71 
Conv.) 

22. By maoriage settlement a husband covenants to leave his wife by 

will 10,000/. He dies intestate, possessed of 40,000/. person- 
alty, and leaving his wife, one child and one grandchild sur- 
viving. How should the 40,000/. be divided P— (Final E-71.) 

23. If a legacy be given for a purpose which cannot be carried into 

effect, will it lapse, and to whom P — (Final M-72.) 

24. In the absence of any direction in the will, from what time is 

interest on pecuniary legacies payable P — (Final M-73.) 

25. If a person, who has contracted to purchase realty, dies intestate 

before the completion of the purchase, in whom will the right 
to the conveyance vest, and by whom must the purchase- 
money be paid ? — (Final H-70.) 
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26. A., by will, gives his two executors a direction to dispose of his 

leaseholds, at the death of his wife (who survives both her 
husband and the executors), and the- last surviving executor 
dies intestate. What must be done to carry out the testator's 
direction P— (Final H-72.) 

27. An executor desires to administer as speedily as possible, and 

distribute the residue. How can he protect himself against 
the claims of creditors of which he has no notice ? — (Final 
M-75, H.71, H.70.) (22 8f 23 Vict. c. 35, s. 29.) 

28. After a decree in an administration suit where infants are in- 

terested, directing inquiries and reserving further consideration, 
can the property, the subject of the suit, be withdrawn from 
the jurisdiction of the Court ?— (Final T-73.) 

29. State the distinction between a legal and an equitable debt. — 

(Final M.73,) 

30. When is an executor entitled to the undisposed of personalty ? — 

(Final E-73.) 

31. If real estates are charged by will with the payment of debts, 

will such charge revive those statute-barred ? — (Final M-73.) 

32. Is an executor, imder the usual decree for the administration of 

an estate, entitled to retain a debt due to him (though statute- 
barred) in preference to other creditors of equal degree ? — 
(Final M-73.) 

33. Can an executor assign leaseholds, and give a receipt and make the 

purchaser pay before probate ? — (Final E-71 Conv.) 

34. Explain the jurisdiction of the Chancery Division in administra- 

tion suits.— (Bar H-74 ; Final T-74.) 

35. When will the plaintiff in an administration suit be entitled to 

costs between solicitor and client (i.) when suing as a creditor ; 
(ii.) as a legatee P— (Bar E-78.) 

36. An administration order directs an inquiry — ^what children of the 

testator were living at his decease P Give an outline of the 
proper evidence in answer to this inquiry. — (Final H-78.) . 

37. Questions on Hynde Pahner's Act, 32 & 33 Vict. c. 46.— (Bar 

T-79, E-79, H-76 ; Final T-79 Conv., 1-77, T-76, E-75, 
M-74, T.72, E.71.) 
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38. A testator gave the inoome of 1,000/. to A. for life, and the 

oorpos on the death of A. to such of A-'s children as should 
then be living. *^ The fund is invested to the credit of an 
action, X. r . Y." " The account of A. for life and his children 
in remainder subject to duty." On A.'s death his children 
instruct you to obtain payment of the fund of the Court. State 
the form of application, the persons to be served, and the 
evidence to be adduced in support. — (Final Final T-78.) 

39. When can a tenant for life enjoy in specie perishable property 

bequeathed to several persons in succession P What is the 
usual rule in such cases ? — (Bar M-77 ; Final T-77 Conv.) 

40. What remedy has a creditor who has omitted to prove when an 

estate is wound up under a decree of the Court ? — (Bar T-77.) 

41. Write out the title of the proceedings and indorsements on the 

writ in an action by A. B., a creditor, to administer the real 
and personal estate of X. Y., who died intestate, C. D. being 
his administrator, and E. F. his heir-at-law. — (Final T-78.) 

42. Explain an executor's right of retainer. — (Bar E-78, M-76.) 

43. What acts can an executor do before probate? — (Bar H-78.) 

44. When will executors who place money with bankers for deposit 

or investment be liable for loss P — (Final E-73.) 

45. When is an executor liable for a devastavit of his co-executors P — 

(Bar T-77.) 

46. What assumptions to act are sufficient to entitle an executor to a 

legacy if he dies before proving the will P — (Bar M-76.) 

47. In what order are the assets of a testator taken for his debts P — 

(Bar M.78, H.78 ; Final T-79, T-78, E.76, T-71, M-70.) 

48. What is the order of payment of debts? — (Bar H-74; Final 

T-79, H-71.) 

49. When can an executor make a title to his testator's freeholds ? — 

(Bar E-76, M-70 E. P.) 

50. Distinguish between legal and equitable assets (classifying the 

latter), and stating why the importance between them has 
. much diminished. — (Bar T-79, E-78, M-77, H:-76, M-70; 
Final H-74, E.73.) 

51. Distinguish between vested, contingent and indefeasible legacies. 

(Bar M-77 ; Final T-71 Conv.) 
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62. When will a person entitled to a contingent legacy be allowed 

interest P— (Bar T.77 ; Final M-76.) 

63. May executois apply any part of the interest of a legacy for the 

legatee's maintenance during minority P — (Final M-76.) (23 
Sf 24 FicL e. 145.) 

64. Explain ademption and satisfaction of legacies — showing when 

satisfaction does not take place. — (Bar T-79, H-77, M-76 ; 
Final E.79 Conv., T. 77, E.76.) 

66. Legacies are given to a testator's children, some of whom have 
married since the date of the will, but in their father's lifetime. 
State any point to be borne in mind in advising the executor 
as to payment. — (Final E-78.) 

66. What lapse of time bars a legacy P Is there any exception to the 

rule ?— (Final H-78.) 

67. Questions on satisfaction, &c.— (Bar T-79, T-70 Q. 10; Final 

E-79, E-79, M-77, T-76, H-75, H.74, E.70 Q. 51.) 

68. Who are entitled to a legacy given to " relations " or to " nearest 

relations" P— (Final M-75.) 

69. When will a bequest to a creditor not amount to satisfaction for a 

debt P— (Final M.73, E.75). 

60. A. gives his 1,000/. in the Great Western Eailway to X., and 

afterwards raises a mortgage of 500/. on it — ^what wiU X. 
receive P — (Final M-76.) {Bothamky v. Sherson^ 44 L, e/"., 
Ch. 489 ; 40 4- 41 Vict. c. 34.) 

61. Explain the defence of plene administravit, and the judgment of 

quando accident.— (Final E-78 C. L., T-71 C. L., H.71 0. L. 
Q. 17.) 

62. Does the fact of a creditor having issued a writ for administration 

in any way entitle him to priority P — (Final T-77.) 

63. A testator bequeaths a leasehold house to A., and the residue of 

his personal property to B., and appoints C. executor. The 
residue is sufficient for the payment of debts, but C, having 
had no communication with A., sells the house to a purchaser 
who has notice of the will, and C. discharges the testator's 
debts out of the proceeds. B. and G. become insolvent. Has 
A. any remedy against the purchaser P — (Bar T-71.) 
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64. What are the different remedies to which the creditor of a 

deceased person is entitled ? — (Final M-74.) 

65. How should an administrator deal with a debt owing to an intes- 

tate by one of his next of kin, but barred by the Statute of 
Limitations ? — (Bar H-79.) 

66. A testator bequeaths a legacy to his daughter, a married woman, 

for her separate use, on condition that she separates from her 
husband. Is the gift or the condition good ? — (Bar T-76.) 

67. What advantages still has a specialty creditor over a simple 

contract ?— (Bar T-72, E-79 ; Final T-79 Conv.) 

68. A. gives a legacy to trustees, on trust to pay the income to his 

widow for life, or until she marries again, and directs that if 
she does, the legacy is to go to B. The widow dies without 
remarrying. What becomes of the legacy ? — (Bar M-76.) 

69. A. opens an account at a bank in his own name, and pays to that 

account 1,000/., which he holds upon trust. He afterwards 
draws a cheque for 700/., which he applies to the payment of 
a private debt. He then pays to his own account 500/., his 
own monies. He then becomes bankrupt, and the balance of 
800/., standing to his credit, is claimed by his trustee. Can 
this claim be supported ? — (Bar T-72.) 

70. Trustees hold a leasehold and money in trust for A. for life, with 

ultimate trusts over. A. mortgages to B., and then to C. B. 
neglected to give notice to the trustees, though he had oppor- 
tunities. Who has priority ?— (Bar M-73 E. P.) 

71. A. devises land to B., by an xmattested docimient, to which B. 

is neither party nor privy. A. desires that B. shall hold it on 
trust to convey to the trustees of a charity. What becomes 
of the land P— (Bar H-77.) 

72. What length of time bars an action by a legatee against an 

executor for the payment of a legacy P — (Bar T-70.) 

73. A testator devises land to trustees, to pay out of the rents and 

profits an annuity to A. for life, and, subject to the annuity, 
upon trust for B. absolutely. The yearly rents are insufficient 
to keep down the annuity. Is it a charge upon the corpus? — 
(Bar M-76.) 
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74. An immediate legacy was bequeathed to a woman who was 

married at the testator's death ; her husband assigned it to a 
purchaser for value, and died. The executor is ready to pay 
it, and the woman and the purchaser claim it. Who gets it ? 
(Bar H-79 R. P.) 

75. Personalty is settled to the separate use of a married woman for 

life, with remainder, as to part thereof, in trust for such 
persons as she shall by will appoint, and, as to the residue, in 
trust for such one or more of certain specified persons as she 
should by deed or will appoint. She dies in the lifetime of 
her husband, without having made any appointment, and the 
settlement contains no gift in default of appointment. Who 
are entitled to the fimds respectively — 

(1) Where the property is settled by an antenuptial settlement, 
and was derived (i.) from property belonging to the intended 
wife; (ii.) from property belonging to the intended husband ? 

(2) Where the property was settled by a stranger subsequently 
to the marriage ? — (Bar M-78.) 

76. Would it have made any and what difference if the woman had 

survived her husband, all other data remaining as before. — 
(Bar M-78.) 

77. When can a legatee, to whom an annuity is given by will, require 

payment to himself of the value of such annuity, thus defeat- 
ing the testator's intention, which was to give him an annuity 
for his support during life ? — (Final H-77.) 

78. Donatio mortis causft, what P How constituted? How resembling 

and differing from a legacy P Of what things can a donatio 
mortis causft be made P— (Bar M.76, H-74 E. P., M.70; Final 
T-78, M.76, M-72.) 

79. A. gave his residuary realty and personalty to trustees upon 

trust to pay the " rents, issues, and profits " to his wife for 
life, with remainders over. The will was silent as to conver- 
sion. Part of the estate consisted of leaseholds for a term of 
which sixty years were unexpired at the testator's death, part 
of leaseholds for the residue of a term of fourteen years, and 
part of long annuities. How should the executors deal with 
these items respectively P — (Bar M-79.) 
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80. Legacy to A. of 1,000/. charged on Whiteacre in case the person- 

alty should be insufficient for its payment. Devise of Black- 
acre to B. in fee, and gift of residuaiy realty and personalty 
to C. The personalty being insufficient to pay the debts, how 
should the insufficiency be borne; the testator's realty consist- 
ing of Whiteacre, Blaokacre, and (Jreenaore ? — (Bar M-79.) 

81. X. by will gives 1,000/. to A., and directs that it shall be paid 

out of the balance at his bankers at the time of his decease. 
He gives 2,000/. to B. and 1,000/. stock, part of his 3/. per 
cent, stock, to C. At the time of his decease he has 500/. at 
his bankers, and 800/. 3/. per cent, stock, and other person- 
alty worth 1,000/. What shall the legatees receive? — (Bar 
M.72.) 

82. What is the rule as to appropriation of payments (i.) where one 

person owes several debts; (ii.) where there is a running 
account between the parties P Can a payment be appropriated to 
pay a debt barred by the Statute of Limitations P — (Final 
E.79, T-77 0. L., T-74 0. L.) 

83. Define acquiescence. — (Final H-78.) 

C. 

84. State the rules as to calling on the remainderman for contribution 

where (i.) a tenant in tail, (ii.) a tenant for life, pays off an 
incumbrance on the estate. — (Final E-78.) 

85. State some instances when courts of law and equity have con- 

current jurisdiction. — (Final E-75.) 

86. What jurisdiction in equity do county courts possess P — (Final 

H.75, M.70.) 

87. What steps would you advise your client to take when he has 

reason to believe that the trustees of a charity are misappro- 
priating the funds of the charity P — (Final H-75.) 

88. A. leaves money to trustees on trust to purchase a piece of land 

near a town, and to permit to receive the rents for life, then 
on trust to permit the land to be used as a park for the recrea- 
tion of the townsmen. The land is purchased. What will be 
its destination on the decease of B.P — (Bar M-72.) 



C. D. EQUITY. 97 

89. What is meant by the 07 pres doctrine? and give examples of its 

appUcation.— (Bar M-71 ; Final T-77, E.71 Conv.) 

90. In what cases and since what time can equity give both damage 

and compensation ?— (Final T-71.) (21 ^ 22 Vict. c. 37.) 

91. What are the proceedings in an ordinary chancery suit P — (Final 

T.74.) 

92. When does the Attorney-General take proceedings ex officio P — 

(Final E-73.) 

93. What is the procedure when the Lord Chancellor is a party P — 

(Final M.72.) 

94. What cases can be heard before the Master of the EoUs and 

Vice-Chancellors at Chambers ? — (Final M-72.) 

95. What are the different ways of commencing proceedings in 

Chancery, and to what cases applicable? — (Final H-71, 
M.70.) 

96. What are the courts in which equity is now administered, and 

what appeals lie from them P — (Final T-70.) 

97a. When can courts of equity give no relief ? — (Final T-70.) 

97. How can a charge on lands be effected under the Lands Transfer 

Act ? What are the rights and remedies of a person entitled 
to such a charge ? — (Bar 11-78.) 

98. What is the effect of the Court of Chancery Funds Act, 1872 ?— 

(Final H-73.) 

99. What are the steps necessary in the Chancery Division in order 

(i.) to pay money into court, and (ii.) to obtain payment 
out ?— (Final M-78.) {Ch. Funds Buks, R. 38.) 

100. How far will equity enforce a contract of sale that the purchaser 

shall pay interest on the purchase-money " if from any cause 
whatever " the purchase be not completed on a given day ? — 
(Final H-75.) 

D. 

101. A. leaves property equally to be divided amongst his brothers 

and sisters, and the children per stirpes of any brother or sister 
who may have died in his lifetime. Will the children of one 
of them who have died before the date of the will participate P 
(Final T-77.) {In Re ITotchkisa's Trusts, L.R., 8 Eq. 643.) 
s. H 
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102. What juriBdiction has the Chancery Diyision over the validity 

of wills P— (Final T-74.) 

103. What is the rule of succession to real and personal property ? 

Is it governed by domicile ? — (Final T-70.) 

E. 

104. What is a Ne exeat regno, and when will the court issue it ? — 

(Final H-74.) 

105. Define election, stating when the doctrine does and does not 

arise.— (Bar, see E-79 Q. 2 ; Final M-77, T-76, M.76, E-74, 
also see E-79 Q. 17, T.72, T-71, E.70 Q. 51.) 

106. In a case of election what is the effect of a donee electing against 

the instrument P— (Final 1-78.) 

107. In an agreement where penalties are inserted for non-perfor- 

mance, can one party elect to pay the penalty, the other 
insisting on performance P — (Final T-72.) 

108. From where are the principles of equity derived P How did 

they find their way here so as to run together and control the 
common law P— (Final M-72, T-71 Q. 41.) 

109. In what respects did they control the common law P Did the 

judges cease to administer it and yield a willing obedience P 
Was there not a long struggle between the two systems P — 
(Final M-72.) 

110. IIow did it happen that — differing from the example of Eome — 

our courts of equity were distinct, and administered justice 
separately P What is alone requisite to complete an amalga- 
mation.— (Final M-72, T-70.) 

P. 

Fraud. 

111. When will a bargain with an expectant heir be set aside? — 

(Final E-73.) 

112. What considerations are necessary to render inadequacy of 

consideration a badge of fraud P — (Bar M-79, H-79 ; Final 
E.73.) 

113. On what principle is relief granted where there has been con- 

ceahnentP— (Final E-73.) 
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114. Explam the expression "frauds upon powers." — (Bar M-79, 

T-79, E.75; Final 1-77, T-75, T-72 Q. 27.) {Aleyn v. 
Belchier, I W. Sf T. Cas.) 

115. When will a settlement made without her intended husband's 

consent, by a woman about to many, be set aside? — (Bar 
T-76 ; Final T-72.) 

116. What are the equitable remedies against transactions tainted 

with fraud P— (Bar E-75.) {Kerr on Frauds^ c, 1, 8. 7.) 

117. Explain and illustrate the maxim "In pari delicto potior est 

conditio possidentis." — (Bar 11-79.) 

118. Distinguish between transactions which are void and voidable on 

the ground of fraud. — (Bar E-75.) 

119. Questions on 13 Eliz. c. 5.— (Bar T-79, E-79, E-75 ; Final 

M-74 Conv., E-74.) 

120. What is a promoter of a Joint Stock Company? A. is a 

promoter of a coal-mining company, B. the owner of a colliery 
which he will sell for 50,000/. A. agrees with B. that the 
company shall purchase it for 60,000/., B. paying A. 6,000/. 
for commission. Discuss the principles of law bearing on this 
case. — (Final M-78.) {New Sombrero Phosphate Co. v. 
Erhnger, 46 L. J. 425.) 

121. Where is one contracting party bound to disclose facts which he 

believes would be operative on the mind of the other ? — (Bar 
M-78 ; Final M-78.) 

122. When will equity relieve against a creditor who has lent money 

at an exorbitant rate of interest ? — (Final H-78.) 

123. Are corporations responsible for fraud ? — (Bar M-73.) 

124. Constructive fraud — define and illustrate it. — (Bar H-79 ; Final 

M-77, H.74.) 

125. Explain the difference between fraud and misrepresentation and 

their effects.— (Bar M-73.) 

126. Delay is a bar to relief in cases of fraud. When does time 

begin to run against the plaintiff for this purpose? — (Bar 
H-79, M-73.) 

127. When is a person bound to make good representations which he 

makes ?— (Bar E-75.) 

H 2 
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128. Fraudulent preference. Define and illustrate it. — (Bar T-79.) 

129. "When will biddings be opened — and in what time and what 

steps must be taken to open themP — (Final H-74, M-73.) 
(30 Sf 31 VM. c. 48, 8. 7.) 

130. What change has been made in the law as to setting aside sales 

of reversions ?— (Final M-76, T-75, M-71.) 

131. When will equity interfere to rectify or rescind an instrument P 

(Final H.76, T-74.) 

132. When will fraud in the original prospectus entitle a shareholder 

in a limited company (i.) if in course of being wound up, 
(ii.) if not, to have his name removed from the list of contribu- 
tones P— (Bar E-79, E-79, M-78 ; Final T-79.) 

133. How has the doctrine of the courts of equity respecting fraud 

operated to defeat the intention of the acts for the registration 
of conveyances in Middlesex and Yorkshire P — (Bar M-78.) 

134. Will a court of equity take cognizance of fraud in obtaining a 

will relating either to real or personal property P — (Final 

T-72.) 

135. What is the provision in the Statute of Limitations with respect 

to actions to recover realty, when the plaintiff's claim is founded 
on alleged fraud P — (Bar M-78.) 

136. What is the rule of equity with regard to dealings between 

persons in confidential relations, such as attorney and client, 
&C.P— (Final E-70.) 

137. A married woman, having property settled to her separate use, 

without power of anticipation, borrowed 1,000/. upon the security 
of the property, by fraudulently concealing the existence of 
the restraint on anticipation. Interest being in arrear, what 
are the rights of the mortgagee against the property, and how 
affected by the fraud P— (Bar M-79.) 

138. A man, not a trader, and owing no debts, executed a voluntary 

settlement, whereby he conveyed one-tenth of his property to 
trustees upon trust for himself, "until he should become 
bankrupt or insolvent," remainders over. 15 years after he 
engaged in trade, and became a bankrupt. Is the settlement 
void as fraudulent, either wholly or in part ; and, if in part, 
to what extent P— (Bar M-79.) 
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I. 

Infants. 

139. Can a court order a child to be taken from his father, and given 

to his mother, even though it is not shown that the father is 
unfit to remain his guardian P— (Final T-79, H-78, M-75, 
H.74, M.73.) (2^3 Vict. c. 64 ; 36 Vict. c. 12.) 

140. Can a guardian be appointed to an infant without suit? — (Final 

H-70.) 

141. Questions on when and how a person is usually constituted a 

ward of court.— (Final T-77, T-75, T-71.) 

142. When would the court have permitted the mother of children 

in the sole custody of the father, to have access to them P — 
(Final M.76.) 

143. When would the court commit the custody of children to 

guardians during their father's lifetime P — (Final M-75, M-70.) 

144. Can a mother appoint a testamentary guardian P — (Final B-74.) 

145. Who is liable for costs incurred by an infant plaintiflE P — (Final 

E.74.) 

146. What particular protection is afforded by the courts to infants 

and married women, and on what grounds P — (Final M-72, 
T.7I.) 

147. How do infants, lunatics, married women, and paupers, institute 

a suit in equity P Can a suit be instituted on behalf of an 
infant without his consent P— (Final £-72, H-72, H-70.) 

148. What constitutes an infant a ward in Chancery, and what are 

the advantages of the position P — (Final E-72.) 

149. Under what statute can a testamentary guardian be appointed, 

and to whom is the power given P — (Final T-71.) 

150. Can an infant appoint a testamentary guardianP — (Final T-71.) 

151. When can trustees apply the income of a trust fund towards the 

maintenance and education of an infant P When and how 
should application be made P — (Final E-78.) 

152. A. insures the life of his debtor for the amount of the debt. 

Can he recover on the policy if the debt has been paid P — (Bar 
T-73.) {Dalby v. India and London Life Imurance^ 24 i. e/., 
C. P. 2.) 
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153. Are foreign judgments regarded in equity as specialty or simple 

contract debts, and to what class do Irish judgments belong ? 
(Final M-73.) 

Injunction. 

154. What is an interim injunction with the usual undertaking in 

damages ?— (Final T-75, T-72.) 

155. Will equity limit its power of granting injunctions in particular 

cases to restrain persons from making an imfair use of the 
judgments of the courts of common law ? Give some in- 
stances of the exercise of this power. — (Final M-72.) 

156. What are the usual conditions imposed on the plaintiff on 

granting him an ex parte injunction before the trial ? — (Final 
T-77.) 

156a. Explain interlocutory, interim, perpetual, mandatory, injunc- 
tions.— (Bar H-75 ; Final M.74.) 

157. May a special injimction be ever obtained without notice P — 

(Final H-70.) 

158. How does the court punish the breach of an injunction in the 

case of — (i) private persons, (u) corporations P — (Bar H-75.) 

159. When will the court interfere by injimction to restrain the 

obstruction of ancient lights P — (Bar H-75.) 

160. What is the equitable principle on which the court acts in 

granting injunctions to restrain the use of trade marks P — 
(Final E-77, £-74.) (38 ^ 39 VicL c. 91.) 

161. How do you proceed where irremediable damage is in process to 

your client's estate by a tenant P Describe the steps. — (Final 
T.73.) 

162. Enumerate the heads of business which the Judicature Act 

assigns to the Chancery Division. — (Final T-79, E-76.) 

162a. Over what subjects has equity jurisdiction P — (Final M-72, 
T.71.) 

163. State some of the instances within the statutory jurisdiction of a 

court of equity, as distinguished from its original jurisdiction. 
(Final H-73.) 
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164. Are parties out of the jurisdiotion compellable to appear in a 

suit, and how ?— (Final H-73.) 

L. 

165. If your oUent becomes a lunatic, what steps would you take for 

the protection and administration of his property? — (Final 
T-72, T-71.) {Lunact/ Regulation Act, 1853, «. 39.) 

166. An adjacent owner opens a new window completely overlooking 

the garden of B., who considers the enjoyment thereof to be 
interfered with by it. Has he any remedy P — (Final E-78.) 

167. A. commences to work a brickfield at one end of his land, and 

builds a house at the other end. Fifteen years afterwards, 
one adjoining owner digs brick earth on his own land so near 
that of A., and to such a depth, that a portion of A.'s brickfield 
falls into the hole. Another adjoining owner, with the 
intention of building on his own land, digs foundations so 
near as to injure A.'s house. What are A.'s rights P — (Final 
T.77.) 

168. To what right as to light is the owner of a house entitled who 

has altered the ancient lights by enlarging or adding to the 
number of windows P — (Final M-75.) 

M. 

Maeried Women. 

169. Questions on what are the interests of the husband and wife 

respectively in one another's property. — (Bar E-77, T-75; 
Final T-74, H-74 Conv., H.73.) 

170. Questions on the Married Women's Property Act, 1870. — (Bar 

M-77 C. L., E-77 Conv., E-77, H.77 Conv., 1-76, T-75, 
T-75, T-72 Conv., T-72, T-71 ; Final E-79 Conv., M-77 
Conv., E-75, H-73 Conv., M-71 Q. 50, M.71 Q. 55, E-71'Q. 
53, M-70, M-70 Q, 26 Conv.) 

171. Questions on the Married Women's Property Act, 1874. — (Bar 

T-78 ; Final M-77 Conv.) 

172. Does a covenant on marriage, that property coming to the wife 

shall be brought into settlement, apply to that which she 
acquires after her husband's death P — (Bar E-77.) 
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182. How does separate property devolve if the wife dies intestate? — 

(Bar M.71 Q. 12 ; Final T.79.) 

183. Is her husband entitled to curtesy out of it ? — (Bar E-78 E. P., 

H.74 E. P.) 

184. If a married woman entitled to separate property executes a 

bond or signs a note, is her separate estate liable ? — (Final 
E.70.) 

185. X. gives a leasehold house to trustees on trust for A., a feme 

sole, her executors, administrators, and assigns. She after- 
wards marries B., no settlements being made on the marriage. 
B. mortgages the house to C. (who has notice of the trust), in 
order to secure a debt due from B. to C. C. brings an action 
of foreclosure against A. and B. What are their respective 
rights P— (Bar T-71.) 

Mortgages. 

186. What is the ordinary way gf framing a legal mortgage ? — (Bar 

T-74, T.70 E. P.) 

187. What is the special provision indispensable in a well-drawn 

mortgage, where the money is invested by trustees P — (Final 
T-75, E-75 Conv., T-72, H-71 Q. 27 Conv.) 

188. Define and distinguish a lien, pledge, and mortgage. — (Bar 

E-78 ; Final E.76.) 

189. Questions on tacking. What is essential to the successful exer- 

cise of the right P— (Bar 1-78, M-77, E-76, M.74 E. P. Q. 6, 
M.74 E. P. Q. 7, T-74, T-71 E. P., T-70, T-70 E. P. ; Final 
E-76, H-75, E-73, H-73 Eq. Q. 24, E-71, E-70 Conv.) 

190. Questions on consolidation of mortgages. Explain it, &c. — 

(Bar T-78 ; Final M-78 Conv., E-76, E-76, E.76, T-74, T-74 
Conv., H-74 Conv.) 

191. How does consolidation differ from tacking — (i) in regard to 

the securities ; (ii) as to notice P — (Bar T-78.) 

192. Will the court appoint a receiver at the instajice of the second 

mortgagee, when the first mortgagee — (i) is, or (ii) is not, in 
possession P — (Final T-73.) 
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193. TVlien will an acconnt be taken against a mortgagee with 

** annual rests," and when is he relieTed from haying them so 
taken ?— (Bar E-78 a 8, M-70 ; Final H-To, M-71.) 

194. How can a mortgagor be released from payment of the mort- 

gage-money, otherwise than by payment or release ? — (Final 
H-72.) 

195. What order can a mortgagee, whose security is not disputed, 

obtain at chambers ? — (Bar T-78.) 

196. What risk does the purchaser of an equity of redemption, 

without the concurrence of the mortgagee, incur, the principal 
and interest due on the mortgage being correctly stated by 
the vendor?— (Final H-72.) 

197. Sketch an ordinary decree in an action for redemption. — (Qar 

T.78, E.78, M.72.) 

198. Sketch an ordinary decree in an action for foreclosure. — (Bar 

E.78, M.77, M.72.) 

199. What are the disadvantages of being a mortgagee in possession P 

(Final £-78, H.76, T.75.) 

200. State the rights and remedies of an equitable mortgagee, and 

how is his position worse than that of a legal one ? — (Bar 
M.77, T.74, T.70 ; Final £-77, T-76, H-76 Conv., H.76, 
T.75, T.75, M.74, M.74 Conv., M.73.) 

201. What dangers is a mortgagee exposed to who does not get the 

deeds relating to the property ? — (Final T.75.) 

202. What are the provisions in the Statutes of Limitation about 

mortgages P— (Bar E.78.) 

203. Explain what is an equity of redemption, what risk attaches to 

it, and who may redeem.— (Bar H.78 Conv., T.76, T-74 ; 
Final E.76 Conv., T.75 Conv., M.70.) 

204. What is the effect of entry by the mortgagee on the rights of 

the different parties concerned P — (Bar T.74.) 

205. When can a mortgagor sue in his own name for the possession 

of the land, for the rent of it, or for trespass to it P — (Final 
M-77, H.76.) 

206. Questions on mortgages of policies of insurance. — (Final H.76 

Q. 10, H-76 Q. 11.) 
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207. What is foreclosure, and when does the right accrue P — (Final 

E-76, T-75, H.74.) 

208. If a legal mortgage is made to the vnong person by mistakci 

what should be done ?— (Final T-75.) 

209. When will a mortgagee by deposit of title-deeds have priority 

over a subsequent mortgagee who obtains the legal estate P — 
(Final E-73.) 

210. A husband and wife mortgage freeholds belonging to the wife 

to secure a sum of money to be paid to both. By the deed 
the equity of redemption is expressed to be reserved to the 
husband, his heirs and assigns ; and the husband and wife 
covenant for payment of the debt. After the death of the 
husband, the mortgagee desires to call in the debt. What is 
the position of — (i) the mortgagee, (li) the wife, (iii) the 
representatives of the husband ? — (Bar M-77.) {Huntingdon 
V. Huntingdon, W. 8[ T. Cas.) 

211. Is a stipulation that the rate of interest for a mortgage shall 

be raised on non-punctual payment good, or vice versA P — 
(Final M-77, E-75, E.71.) 

212. A mortgagee who has foreclosed alleges the estate is not suffi- 

cient to pay his mortgage debt. What advice should be given 
. him P— (Final 1-78.) 

213. Can a mortgagee after foreclosure sue on his covenant P — (Final 

M.74 Conv.) 

214. What accounts will be directed in an action by a mortgagor 

against a mortgagee in possession P — (Final M-78.) 

215. When will the court appoint a receiver at the instance of the 

mortgagee P — (Bar E-78.) 

216. What are the remedies of a legal mortgagee P — (Final T-76, 

T.74 Conv.) 

217. When the mortgagor is in occupation of the property intended 

to be mortgaged, how should the payment of interest be 
secured to the mortgagee beyond the covenant of the mort- 
gagor P— (Final T.70.) 

218. Who are the usual parties to a foreclosure suitP Is the plaintiff, 

if a second mortgagee, obliged to join the first mortgagee, and 
what are the consequences of not doing soP — (Final M-71.) 
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219. . The lord of a manor mortgages in fee, and afterwards, pending 
the security, purchases and takes surrender to himself in fee of 
copyholds held of the manor. Will he have the benefit of 
them as security for the mortgage debt ? — (Final E-77.) 

220. B. obtains judgment against A. for 1,000/., and regbters. A. 

then deposits the title deeds of an estate of which he is seised 
in fee with C, who has notice of the judgment, to secure the 
repayment of 2,000/. advanced by C. to A. B. sues out an 
elegit, and gets possession of the estate, which is insufficient to 
satisfy both the judgment and the mortgage. Which is entitled 
to priority? Is the result affected by 27 & 28 Vict. c. 112? — 
(Bar M-72.) 

221. If a mortgagee allows the mortgagor, through ignorance or 

negligence, to retain in his hands the title deeds of the pro- 
perty, can such mortgagee enforce the priority of his security 
to a subsequent incumbrancer of the same property without 
notice ?— (Pinal T-70.) 

Maxims. 

222. Explain the following, and illustrate — 

(i.) " Delegatus non potest delegari." — (Bar H-75.) 
(ii.) " -^quitas agit in personam." — (Bar H-75.) 
(iii.) " EquaUty is equity."— (Bar M.71.) 
(iv.) " Equity never wants a trustee." — (Final T-78.) 
(v.) " He who seeks equity must do equity." — (Bar T-72, 

T-70; Final M-78, M-73.) 
(vi.) " Qui prior est tempore potior est jure." Apply it to 

mortgages. — (Bar M-77.) 
(vii.) ** Vigilantibus non domientibus cequitas subvenit."— 

(Bar H-79.) 
(viii.) " Falsa demonstratio non nocet." Apply it to wills,— 

(Bar H-78.) 
(ix.) "Ignorantia legis neminem exousat." — (Bar T-73.) 
(x.) "When equities are equal, the law wiU prevail." — 

(Bar E-78, M.72, T-71.) 
(xi.) "Debitor non prsesumimtxir donare." — (Bar H-77; 

Final E-79.) 
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(xii.) « Equity foUowB the law,"— (Bar H-To, M-70 ; Pinal 

T-74.) 
(xiii.) " Equity consideTB that done which ought to be done." 
(BarH.75; Final M-73.) 

223. At an auction a person intending to buy one lot, by mistake 

bids for another, which is knocked down to him. The vendor 
brings an action for specific performance, and the purchaser 
also prays that the contract may be cancelled. What decrees 
will be made P— (Bar T-73, M-71.) 

224. Discuss mistake (i.) as the defence to a suit for specific perform- 

ance; (ii.) as a ground for rescission; (iii.) as a ground for 
rectification.— (Bar 1-73.) 

225. Define mistake, and state when the courts will and will not give 

reUef.— (Final M.77, H-70 Q. 42.) 

N. 

226. Definenovation— delegation.— (Bar M.74; Final M-72.) 

227. Explain and illustrate the doctrine of constructive notice. How 

different from actual P What is its effect upon the subsequent 
dealings of innocent parties with the subject-matter P Is the 
knowledge of a solicitor constructive notice to his client P — 
(Bar E-79, E.76; Final M-78, 1-75.) 

228. If a trustee conveys the trust estate to a bon& fide purchaser for 

value without notice of the trust, can the cestui que trust 
recover the estate P — (Final H-70.) 

229. Explain the plea of purchaser for value without notice. — (Bar 

E.79; Final E-79.) 

230. Is notice to the London agent of an infant purchaser binding 

on the purchaser, if the purchase is made under a decree of the 

Court of Chancery P— (Final H-72.) 

P. 

231. Explain the rule, parol declarations are admissible to rebut an 

equitable presumption. — (Bar T-70.) 

232. When will equity relieve against penalties P — (Final E-72.) 
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233. What acts are considered sufficient to take a contract out of the 

Statute of Frauds ?— (Final E-72.) 

234. Explain part performance as connected with specific perform- 

ance. — (Final M-70.) 

235. How does performance differ from satisfaction P — (Bar T-79.) 

236. A marriage settlement contains a covenant bj the husband to 

leave 10,000/. by will to his wife. He dies intestate, possess- 
ing personalty worth 30,000/., and leaves his wife, a daughter, 
and two granddaughters (by a deceased son) surviving. How 
should the property be divided P — (Bar E-75.) 
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237. Explain the terms corporations, incorporated and non-incorpo- 

rated compemies, partnerships inter se, partnerships as regards 
third parties, sub-partnerships, co-ownerships. — (Bar M-74.) 

238. Instance when a partnership will and will not be created. — 

(Bar M-74; Final H-78, H-75.) 

239. Does a loan made to a partnership, the interest varying accord- 

ing to the profit, constitute the lender a partner P — (Bar M-74 ; 
Final M. 70 C. L.) (28 8f 29 Vict. c. 86, s. 1.) 

240. What is the effect of the borrower in such a case becoming 

bankrupt as regards the lender's debt P — (Final M-70 0. L.) 

241. What are the rights and liabilities of an infant partner P — (Bar 

M-74.) 

242. Questions on what axe the grounds of dissolution. — (Bar M-74 ; 

Final T-79,M.78,T-78,M-77,T-7G,H-73,M.70 Conv.,E-70.) 

243. Are partners bound by the contract, tort, or fraud of one P — 

(Bar M-74.) 

244. On the dissolution of a partnership, what are the rights of the 

partners to (i.) the partnership premises; (li.) the good-will 
and trade marks ; (iii.) the outstanding assets, and how are 
they enforced P— (Final T-76.) 

245. Explain the difference between the joint and separate estates of 

partners, and how they ore administered P — (Bar E-79, H-74, 
T-72 ; Final H-75.) 
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246. A partner in a trading firm making the others his executors 

who cany on his business without withdrawing his assets. No 
settlement of an aocount having been come to — an action is 
commenced by a beneficiary under his will. Up to what time 
is his estate entitled to share in the profits P — (Final E-78.) 

247. What are the rights of partnership creditors against the estate 

of a deceased partner — 

(i.) when the partnership was insolvent at his death P 
(ii.) when it became so a year afterwards? — (Bar E-79, 
T.72.) 

248. Describe shortly the proceedings in an action for sale in lieu of 

partition.— (Final E.78.) 

249. When may the Court direct a sale instead of a partition P — 

(Final T-74.) 

250. What is the effect of the Partition Acts of 1868 and 1876 P— 

(Final T-79.) 

251. Give an outline of the steps from the bringing a suit to per- 

petuate testimony to the end of the proceedings by a suitor 
claiming and proving himself to be entitled on the happening 
of any future event to any honor, title or estate, when the 
right c^ot be brought to taial before the happening of such 
event, and how is the defendant to obtain his costs of such a 
suit P Is there any decree in such a case P — (Final T-70.) 
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252. Grive instances of the former differences between legal and 

equitable remedies ?— (Final M.74, M.74, E.74.) 

253. When a railway company purchases land from a person under 

disability, how is the purchase-money disposed of when under 
and when over 200/. P— (Final H-73.) 

254. Will equity appoint a receiver at the instance of annuitants or 

equitable creditors when the property is legal, and judgment 
creditors have taken possession by elegit P What is the 
nature of a receiver's oflGlce and duty P — (Final M-72.) 

255. What is a relator and his duties P— (Final E-73.) 
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s. 

256. What is a portion ? How are portions secured in ante-nuptial 

settlements ? — (Final M-78 Conv.) 

257. Antenuptial settlements — ^what are the rules for their rectifica- 

tion P— (Bar T-76 ; Final M-70.) 

258. When are postnuptial settlements rectified, and when set aside P 

(Bar T-78, T.76 ; Final M.70.) 

259. Can a man make an antenuptial settlement of his own property, 

binding as against dreditors, giving the first life interest to 
himself for life, forfeitable on bankruptcy, or giving the first 
life interest to the separate use of his wife P — (Final T-73.) 

260. Questions on stop orders — what are they ? — (Bar T-78 ; Final 

T.75, T-73 a. 41, M-71, H-70.) 

261. What is a charging order P— (Final M-71.) 

262. What are the main provisions of the statute now regulating the 

procedure relating to leases and sales of settled estates P 
What is the rule as to the insertion of notice of the application 
in newspapers P— (Final H-78, T.77, M-75.) (40 8f 41 Vict, 
c. 18.) 

Specific Performance. 

263. Compare the nature of the remedy granted by courts of equity 

by specific performance, with that afforded by courts of law in 
cases of breach of contract. — (Final T-72.) 

264. Questions on when specific performance will be decreed in a sale 

of realty.— (Final M.77, T-77 Conv., H-76, M-74 Conv.) 

265. Questions on when specific performance will be decreed in 

contracts and sales of personalty. — (Bar T-77, E-74 ; Final 
T-79, M-77, T-75, E-75, T-74, M-74, T-74, E-71.) 

266. When will specific performance be decreed in a contract to 

build P— (Bar E-74 ; Final M-77.) 

267. When can equity award damages for the non-performance of a 

contract P— (Bar E-74.) 

268. Will specific performance be decreed of an agreement to enter 

into partnership P — (Final M-71.) 
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269. When will specific performance be directed of a parol contract 

which is required by the Statute of Frauds to be in writing P 
(Bar T.78 E. P., T-77, E-74 ; Final M.78 Conv., M-76, 
H-76, T.74, T.74, M.70 Q. 54.) 

270. When may oral evidence be adduced in a suit for the specific 

performance of a written contract? — (Bar T-77, E-74.) 

271. State the proceedings in a vendor's action for specific per- 

formance of freeholds, when the title has not been accepted. — 
(Bar T.77.) 

272. A. brings an action in the Chancery Division against B. for 

specific performance of an agreement to purchase an estate. 
B. was induced to execute the agreement, and to pay an 
instalment of the purchase-money, through the fraud of A. 
What course should B. take P— (Bar E-76.) 

273. To what extent will a court of equity grant specific performance 

of contracts for purchase — 

1. By an agent who professes to contract on his own 

account; 

2. By a purchaser on his own account who represents that 

he is acting as agent for another person P — (Bar 
E.76.) 

274. State the ingredients to obtain specific performance of a con- 

tract, and has the court any power to grant relief when 
specific performance has become impossible? — (Final Ii-71.) 

275. In suits for specific performance of the sale of land, is the time 

fixed for the completion of the purchase material P — (Final 
E-70.) 

276. A. contracts to sell an estate to C, in consideration of C. 

granting B. an annuity during B.'s life. Before any instal- 
ment is due under the terms of the contract, B. dies. What 
effect has his death on the contract P — (Final H-70.) 

277. Is specific performance allowed of a contract to sell land in- 

cluded in a postnuptial settlement? — (Bar T-77.) 

278. What are the objections to a suit for specific performance 

foimded — (i) on want of consideration, (ii) on want of mutual- 
ity ?— (Bar M.72.) 
s. I 
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279. Can a vendor of leaseholda compel specific performance without 

production of the lessor's title ? — (Final H-76.) 

280. Will equity decree specific performance for the sale of the 

goodwill of a business ? — (Final 11-72.) 

281. Enumerate some of the most usual def fences to an action Ly a 

vendor against a purchaser for specific performance? — (Bar 
T.71 Q. 8 ; Final M-78.) 

282. In an action by a vendor for specific performance, the chief 

clerk certifies that a good title cannot be made. What will be 
the order on further consideration ? — (Final E-78.) 

283. In a contract for sale, the parties agree in writing to certain 

terms, and also that a contract for sale shall be prepared by a 
solicitor. No formal contract is executed. Does specific per- 
formance lie? — (Final H-78.) {Fowle v. Freeman^ 9 Ves.Jun, 
381.) 

284. When can a vendor enforce specific performance when he has 

not got the interest which he has contracted to sell ? — (Final 
H.73.) 

Sureties. 

285. What agreements with a principal will discharge a sorety ? — 

(Bar n-78 C. L., T-72 ; Final £-78.) 

286. Explain and illustrate the principle of contribution between 

co-sureties.— (Bar M-75 ; Final n-78, E.76, M-72 C. L., 
E-71.) 

287. Questions on the rule that a surety is entitled to the b^iefit of 

all the securities which the creditor has against the principal 
debtor.— (Bar M-75, 1-71 ; Final M-74.) 

288. A. and B. sign and give to 0. a promissory note for 100/. as a 

security for that sum advanced by C. to A. A. afterwards 
enters into an arrangement with his creditors ; and by a deed, 
to which C. becomes a party, for the considerations therein 
mentioned the creditors covenant not to sue A. for their 
respective debts, it is also stipulated by the deed that the 
remedy of any creditors against any surety shall not be 
prejudiced. B. is not party to the arrangement. Can C. 
enforce any claim against him ? — (Bar M-72.) 
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288a. How are sureties affected by the Mercantile Law Amendment 
Act?— (BarM:.75.) 

289. How are sureties affected by the bankruptcy of the principal or 

by an agreement on the part of the oreditor not to sue ? — (Bar 

M-75.) 

290. How can the surety compel the principal to relieve him from 

UabiUty ?— (Bar M-75.) 

T. 

.Trusts. 

291. Define the following trusts, giving examples and stating the 

differences between them : — 

(i.) Executory.— (Bar M-75, T-75, M-74, T-73; Final 

E-74, M-73.) 
(ii.) Executed.— (Final E-74, M-73.) 
(iii.) Voluntary.- (Bar M-75, T-75, E-74, M-73.) 
(iv.) ImpHed.— (Bar H-76, T-75, T-73 ; Final T-77, M-76, 

M.73.) 
(v.) Eesulting.— (Bar E-79 Conv., T-76, H-75, E.74, H-74, 

T-73 ; Final M-73.) 
(vi.) Constructive.- (Bar M.74, E-74, M-73, T-73 ; Final 

M-76, T-75, M-73.) 
(vii.) Express.— (Final M-76, M-73.) 
(viii.) Trusts by operation of law. — (Bar-78, T-75.) 
(ix.) Discretionary powers and.trusts. — (Bar M-75, M-74.) 
(x.) Powers in the nature of trusts. — (Bar M-74.) 

292. Define and give instances of the different kinds of trusts. — (Bar 

E-78, E.77 ; Final T-79.) 

293. Questions on the principle laid down in Fox v. Macreth. — (Bar 

E-76, M-73 ; Final E-77, T.76, M-75, E-74, M.72 Conv.) 

294. State the various modes in which new trustees may be ap- 

pointed.— (Final T-76, T-75.) (13 Sf 14 Vict. e. 60 ; 23 ^ 24 
Viet. c. 145, «. 27.) 

295. How can a trustee who has accepted a trust obtain an effectual 

discharge ?— (Bar E.77, E-76 ; Final T-79, M.76, H-70.) 

296. How can a trustee be protected in carrying out the trust ? — (Bar 

E-76.) 

I 2 
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297. When can a trustee not specially authorized to sell give a good 

title to freeholds ?— (Bar E-77 ; Final M-73, M-72 Q. 29.) 

298. What are the rules of equity as to the costs of trustees who are 

made parties to actions "relating to the trust fund? — (Bar 
E-77.) 

299. What are the provisions of the Trustee Relief Act? — (Bar T-75, 

T.74 ; Final M-71 Q. 52, H-71 Q. 50.) 

300. Enumerate and explain the statutes by which the law of trusts 

is now administered. — (Bar M-73 ; Final E-70.) 

301. What property should a trust turn into securities? — (Bar 

M-74.) 

302. What class of debt does a breach of trust give rise to ? — (Bar 

M.73, T.73.) 

303. What is meant by following trust property? — (Bar M-73, 

T-73.) 

304. To what extent has the Court of Chancery jurisdiction to 

control the exercise of or to execute powers vested in trustees ? 
(Bar T-75, E.75.) 

305. What is the eflEect of a disclaimer by one trustee, and how is it 

accomplished ?— (Bar E-75 ; Final 11-76 Conv.) 

306. When is parol evidence admissible to prove or rebut the existence 

of trusts ?— (Bar H-75.) 

307. Can a trust ever delegate the trust ? — (Final E-77 Conv., T-73, 

T-72.) 

308. What property may and may not be the subject of a parol 

trust ?— (Bar M-75, E-75, H-74, T-70.) 

309. Questions on what securities a trustee may invest in? — (Bar 

H-77 ; Final E-77, E-73, H-73 Conv., H-71, T-70 Conv. 
Q. 25.) 

310. What is meant by a bare trustee ?— (Bar E-75 ; Final H-76 

Conv.) 

311. When should the trustees sell and invest the testator's estate? — 

(Bar E-78, E-75.) 

312. If a trustee feels a doubt as to the course he ought to adopt in a 

matter of discretion as to the sale of the trust property or 
otherwise, can he, without suit, obtain the directions of the 
Court, and how ?— (Final E-77.) (22 Sf 23 rid. c. 35, 8. 30.) 
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313. In what respects does the right of a trustee of land differ from 

that of one of government stock, as regards (i.) the disposal, 
(ii.) the devolution of the property ? — (Bar T-78.) 

314. By what acts will a trustee be deemed to have accepted the 

trust ?— (Final M-76.) 

315. How far is one trustee liable for the acts of the other ? — (Bar 

H.77, H-76, M-74 ; Final £-74.) 

316. Can trustees invest in debenture stock if empowered to invest 

in railway debentures ? — (Final H-72.) 

317. What are the rights of a cestui que trust against a trustee who 

invests in an unauthorized security ? — (Bar T-76 ; Final H-79.) 

318. Will equity enforce a promise trust or gift in favour of a 

volunteer ?— (Bar H.77, H.76, M-73 E.P. Q. 9 ; Final M.78, 
M.76, T-7o.) 

319. What is the jurisdiction of equity in regard to charitable trusts ? 

(Bar T-73.) 

320. What trusts are charitable, and why are they favoured in equity? 

(Bar M.70.) 

321. What investments are included in the term "government or 

real securities''?— (Final M.74, H-73 Conv. Q. 34.) 

322. Questions on the principle laid down in Dyer v. Dyer. — (Bar 

E-79, T-76, M-75, H-74, M-71 Q. 6, T-70 Q. 4, 1-79, T-75, 
H-75, T.72 Q. 42, E-72.) 

323. Explain a power in the nature of a trust. — (Bar M-76.) 

524. What was the object of the Statute of Uses, and how did trusts 
originate P— (Bar H.76, H-75, T-74, T-73 ; Final M"72 Q. 45.) 

325. Does the rule in Shelley's case apply to trusts? — (Bar T-79 

E. P., E.75, T.73 ; Final M.72 Q. 45, T.70.) 

326. When will words expressive of confidence, belief and hope, &o., 

accompanying a bequest that a particular application will be 
made of such bequest, be deemed to import a trust? — (Bar 
M-76 ; Final H.78.) 

327. Explain and illustrate the doctrine of conversion. — (Bar M-79 ; 

Final T.78, T-76, T.76.) 

328. Questions on Ackroyd v. Smith8on.—{TiBi H-77, E.74, T-72 

Q. 10, T-71 Q. 10 ; Final E-79, M-76 E. P., E-76, E-74, 
H-73.) 
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320, Who are the neoeisary parties for the f vmuirioa or a trust, and 
who may and may not he su^h parties?^ Bar if -7-3.. 

330. Crive instances •howin^ that a trustee cannot benefit hrthe trust 
— are there any exoeptijns to the rule ? — - Final E-76, H-73, 

33L X. devises land on trust to sell and diTide the proceeds between 
A., B, and C. equally. He alio bequeaths money to trustees 
on trust to purchase land, and convey the same to the same 
persons as tenants in common. A. and B., without the concttr- 
rence of C, elect to take the land as land, and the money as 
money. Is such election valid ?— ^Bar E-76.) 

332. A., in I/)ndon, directs his agent, in Paris, to apply 1,000/. of A-'s, 

in B.'s possession, in the purchase of French rentes, in the 
name of and as a gift to B. The agent writes back that it 
would be unwise. A- answers ordering him to obey the first 
letter. The agent is making the puidiaae, but, before he 
completes it, or makes any binding contract, A. dies. Is B. 
entitled to have the 1,000/. paid him, and by whom, and as a 
gift or declaration of trust, or otherwise ? — (Bar M-73, R. P.) 

333. When can a debtor revoke a oonveyanoe of his property to 

trustees on trust to pay his debts? — (Bar E-76,M-74,M-71 Q.5.) 

834. What are the provisions of the Statutes of limitations relative 
to trusts ?— (Bar E.76, M-75, T.75, H-74, T-70; Final H-76, 
T-74, E-74, T-72 Q. 51, T-70 Q. 43, H-70.) 

335. Are charitable trusts in the acts? — (Bar E-76.) 

336. A. by will directs his trustees to lay out his residuary personalty 

in land, in which he gives a life estate to his wife, with 
remainder to a charity. His heir and next of kin die in the 
lifetime of the widow. The residue having been ascertained, 
but the investment ui land never having been made, upon 
whom will the money devolve at the widow's death, and why? 
(Final E-79.) 

337. What provisions in the Statute of Frauds relate to trusts ? — (Bar 

T-79, M-77 R. P., H.76, H.75, E-74, H-74, T-73.) 

838. What are the remedies for breach of trust in different cases ? — 
(Bar T-74.) 

830. How should a trustee guard against liability for the trust 
money, if his bankers fail ? — (Final M-77.) 
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340. When and how will the court appoint new trustees? — (Bar 

H-75.) {Tnisiee Act o/1850, 13 ^ 14 VicL c. 60.) 

341. Do executors take as trustees for the next of kin or beneficially P 

(Bar H-74.) 

342. What is the difference between trustees and executors joining in 

receipts?— (Final H-74, H-73 Conv.) 

343. A. conveys freeholds and copyholds, and transfers stock to trustees 

on certain trusts which fail. Do the trustees hold for their 
own benefit P— (Bar M-71.) 

344. A married woman, having under her settlement a general power 

of testamentary appointment, makes a will giving the fund 
amongst various persons, and appoints executors. Uncertainty 
existing as to the title of the appointees of the fund, how 
should the trustees proceed in order to obtain a discharge ? — 
(Final H-78.) {Ee Uoskin's Trust, 5 Ch. D. 229.) 

345. State the evidence necessary to support a petition under the 

Trustee Acts, 1850 and 1852, to appoint trustees of a will in 
place of one who has died and another who desires to retire. — 
(Final £-78.) 

346. What are the matters to be set forth in the affidavit on payment 

of trust funds into court under the Trustees Belief Act ? — 
(Final H-78.) {Clutncenj Fund Rules, r. 34.) 

347. How are new trustees appointed to a settlement which contains 

no power for such appointment ? — (Final T-72.) (13 8f 14 
Vict. c. 60, 8. 22.) 

.348. Can a trustee who is beneficially interested in the property elect 
to take it in either character, and on whom does the onus pro- 
bandi lie of showing the same ? — (Final M-72.) 

349. What is the consequence to a trustee of an unascertained fund, 

who, instead of paying it into court imder the Trustees Belief 
Act, occasions a suit against liimself ? — (Final T-73.) 

350. A. by his will gave realty to B. and C. and their heirs as a 

testimony of his regard. Before his death ho gave B. an oral 
intimation that he had confidence in B. and C, and was cer- 
tain they would carry out certain charitable intentions of his. 
A. alone assented. What was the effect of the devise ? — (Bar 
E-75.) {Rmseil v. Jackson, 10 Hare, 204.) 
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351. How is a constructive trust connected with a fiduciary relation- 

ship ?— (Bar M-73.) 

352. A trustee is advised by counsel that a trust fund is divisible 

between A. and B. (who are sui juris) and C. (who is an infant) 
in equal thirds. Acting on this advice, duly communicated to 
his cestuis que trustent, he pays two-thirds to A. and B. on 
their receipt, and invest the remaining third for the benefit 
of C. It afterwards turns out that B. and C. are entitled to 
the fund in moieties. Have B. and C, or have either of them, 
any, and if any what, remedy and against whom in respect 
of the money wrongfully paid to A. P — (Bar E-77.) 

353. Land is devised to trustees upon the usual trusts for sale, no 

mention being made of the minerals. It is discovered after 
the testator's death that there are valuable seams of coal under 
the land. Will the minerals pass to the trustees, and, if so, 
what authority have they to sell them separately? — (Final 
T-77.) (25 8f 26 Ftet. c. 108, s. 2.) 

354. Where trustees are authorized to invest on real security, and the 

will contains a clause that they shall not be liable for the in- 
sufficiency of securities, are they bound to take any precautions 
before lending on mortgage, and ore they ever responsible P — 
(Final T-77.) 

355. When trustees have funds, the right to which is an open ques- 

tion, how would you advise them to actP — (Final M-75, T-76, 
H-75, T-74, E-72.) (10 ^ 11 Vict c. 96.) 

356. When a trust estate has devolved on an infant or lunatic, how 

can it be sold and conveyed to a purchaser P — (Final M-74, 
E-72, H-71.) (13 8f 14 Vict. c. 60, «. 7.) 

357. A railway company, by virtue of the Lands Clauses Act, takes 

an infant's fee simple lands and pays the compensation ascer- 
tained pursuant to the act to the Paymaster-General. The 
infant dies in infancy. Who is entitled to the money P — 
(M-73 E. P.) (8 Vict c. 18, s. 69.) 
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observing the number of times it has been set, that 
fact being noted at the end of each Question. 

The leading Statutes and Cases in the List of 
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EERA.TA. 

Page 27, Ana. 166, /or " Car. III." read " Car. II." 

78, Ans. 136, line 2, read "G. 0."/or ** J. O.' 

80, Ana. 146, line 4, read *' c. 73 "/or "c. 43.' 

88, Ana. 10, line 2, read "c. 100 "/or **c. 44.' 

124, Ana. 7, /m« 3, read " 32 & 33 Vict." /or " 33 & 34 Vict." 

166, Ana. 246. The lat^r part of the answer commencing' with *Mt is 
questionable" is incorrect; for the limitation to the children in the 
question might transg^ress the rule against perpetuities, and is 
consequently incapable of being upheld as an executory interest. 
If the limitation to the children had been ** on their attaining 
twenty-one " the whole answer would have been correct. 
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1 An auctioneer who sells goods may sue in his own name for the 
prioe of the same, for he is privy to the sale, and has an interest in 
the subject-matter. He acts during the sale as agent of both the 
vendor and vendee ; but if the amount bid for the goods is 10/. or 
upwards, he is precluded from satisfying sect. 17 of the Statute of 
Frauds, if he enters the bid in the name of the purchaser; for the Act 
says that one party cannot be the other's agent, so as to bind him by 
his signature ; therefore it is necessary for some other person lawfully 
authorized, usually his derk, to sign the memorandum {Br, C. Z. 415 ; 
Bird V. Boulter, i B. 8f A. 443). 

2 Wills ; deeds under the Mortmain Act ; powers of attorney and 
cognovits ; bills of sale ; execution of some powers, e» g, under 22 & 23 
Yict. c. 35, s. 12 ; sailor's agreements for discharge and payment of 
wages ; appointments of guardians to children, under 12 Gar. II. o. 24, 
s. 8, and many more instruments, require attestation, each statute 
preeoribing the number of witoesseB. 

3 General average occurs when any particular portion of a cargo 
is jettisoned, or otherwise given up, to preserve the rest. It implies 
a contract on the part of the owners of the rest of the cargo to 
indemnify the person whose property has been lost. But to enable 
him to recover, it is necessary to show that the whole adventure has 
been jeopardized (Newson, Law cf Shipping y 8, 157). 

s. B 
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4 Particulax average is the loss caused by the perils insured 
against to the subject-matter of the insurance, and falls on the owner 
of the property lost {Newsoriy 8. 167 ; Arnouldy Mar, Im.y pt. 3, c. 5). 

5 Days of grace are the three days allowed by the mercantile law 
beyond the time named in a bill of exchange or promissory note for 
its payment. By 34 & 35 Vict. c. 74, s. 2, they are not allowed when 
the bill or note is payable on demand or at sight. 

6 A bottomry bond is a species of mortgage or hypothecation of a 
ship by which her keel or bottom is pledged for the repayment {Abbott 
on Shipping y pt. 2, c. 3 ; Newsorij s, 121). 

Eespondentia is a similar loan upon the cargo. As the sum ad- 
vanced on these pledges is not repayable if the pledge was lost, any 
interest has always been allowed on them. 

7 A bill of lading is an instrument specifying the terms of an 
agreement by the owners and master of a ship with a person to 
convey his goods to the port of destination in a general ship {Newson^ 
8. 92). 

18 & 19 Vict. c. Ill, s. 1, gives to the indorsee the same rights of 
action as the consignee himself has. 

8 A bill of exchange, or other negotiable instrument, is said to be 
specially indorsed when made payable to a particular person or his 
order, and indorsed in blank when any holder may present it {Br. 
C. L. 452). 

9 A foreign bill is one drawn or payable abroad. It difPers from 
an inland bill in that it is often drawn at one or more ^^ usances," e.g. 
periods customary between the countries ; it is also generally drawn in 
parts which all relate to one another, as pay this '* first of exchange," 
second and third of the same tenor and date being unpaid. A foreign 
bill on being dishonoured must be "protested." If a foreign bill 
bears no interest on the face of it and is dishonoured, the drawer is 
liable to pay the rate of interest customary in the country where it is 
drawn. DifiScult questions are liable to arise as to what law is to 
govern in the action, — ^the lex loci contract&s or the lex loci solutionis. 
The acceptance must be in writing. All bills drawn or payable out 
of the United Kingdom are foreign (19 ^r 20 Vict. c. 97, «. 7 ; Br. 
a L. 464 ; 8h. Contr. 74). 

10 An acceptance for honour is when a stranger to the bill accepts 
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with a view to enhance the value of the bill, or to stay any pressure. 
Such acceptance may be refused, but if accepted the bill is subject 
to the same rules as are ordinarily applicable. Presentation is always 
necessary to charge the acceptor for honour. 

11 Notice of dishonour must be given by the holder or any indorsee 
who may be sued, or to any indorsee between him and the acceptor, 
in order to charge him. It must specify — (1) that the bill was 
presented ; (2) that it was dishonoured ; and (3) that the person to 
whom notice is given is held reponsible. The time for giving it is 
calculated by reason — ^if the party is resident in the same town it 
must be received next day, if not, not later than next day's post. 

The onus of proving a complete right of action lies on the plaintiff 
and receipt is what has to be proved {Br, C, L. 460). 

12 A bill may be accepted either " generally" or " at a bankers," 
or " at a bankers and not anywhere else." In the first case no presenta- 
tion is necessary (even if payable on demand — the writ being itself a 
demand), as the debtor has to find out his creditor. In the second 
case he is liable on its being presented either to himself or his bankers. 
But in the third case it is a qualified acceptance, and must be pre- 
sented at the place specifically named. Also see Ans. 10. {Br, C, L- 
448.) 

13 That every indorsee is in the nature of a new drawer is 
explained by the fact that he is liable to every subsequent indorsee or 
lawful holder, and may be proceeded against as an original contractor. 

14 In (1) the remedy is merely suspended while the bill is running 
and the debt revives on its dishonour, even though assigned for value, 
provided the creditor has to refund. In (2) it is totally extinguished, 
as it operates by way of novation. 

15 Bills of exchange are chattels for almost all purposes, e, g. they 
may be the subject of reputed ownership and fraudulent transfer, 
were forfeitable to the crown, &c., and by 1 & 2 Vict. c. 110, s. 12, 
can be taken in execution. 

They are not, however, subjects of larceny at the oonmion law, and 
should not be described as chattels in an indictment {Bytes on Bilhy 
p.S). 

16 It must be presented immediately it is due, e. g. on the 4th day 
inclusive after the time specified, or if there is no time specified — ^in a 

b2 
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reasonable time, or else all parties but the acceptor are discharged. 
See Ans. 12. {Br. C. L. 440.) 

17 The acceptor ; but in the case of an accommodation bill he can 
recover from the drawer. 

18 A custom prevails amongst brokers of giving what are called 
" bought and sold notes." The delivery of these respectively to the 
purchaser and vendor constitute a valid contract, unless they materially 
vary, and as the broker acts as lawful agent to both parties, his 
memorandum in writing is therefore sufficient to bind them, if he has 
made one — ^if not, there is then no contract {Br. C. L. 417). 

19 18 & 19 Vict. c. 67, provides that when a person is sued on a 
bill or note he shall not appear and defend unless he shows good cause. 
Final judgment can be got in twelve days, but proceedings must be 
taken within six months after the bill has become due. See Ans. 22. 
Procedure. 

20 By sect. 6 he can join all prior parties if he sues under 18 & 19 
Yict. c. 67, and by Ord. XYI. r. 5 he can also do so if he does not 
take advantage of the Bills of Exchange Act. 

21 A bill of exchange being an instrument required by law to be 
in writing cannot be varied by contemporaneous or subsequent agree- 
ment of the parties, though fraud, mistake, or other extraneous matters 
which would affect its validity can be shown by parol (see PoU. 
Contr. 438 ; 8h. Contr. 67—62). 

22 That if the acceptor does not pay he will be liable to every sub- 
sequent holder. But he may get rid of this liability by adding the 
words ** sans recours." See Ans. 13. {Br. C. L. 445.) 

23 Yes, he must pay it, with its accruals {Ackerman v. EhrenS" 
perger, 16 Jf. ^ TT. 99 ; Br. C. L. 635). 

24 The indorsee can recover 100/. from the acceptor, who has a 
right of action against the drawer. 

25 18 & 19 Yict. c. 125 gives the Court power to order that the 
loss shall not be set up provided an indemnity is given. 

26 He should offer to indemnify. 

27 When no time is specified a bill or note is payable on demand. 

28 Yes, if the tender is in full payment with interest, &o. Under 
the old practice it was decided that it was no defence {Hume v. Pephe^ 
8 East, 168). 
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29 As each indorser is in the nature of a surety, and the drawer is 
also a surety for the aooeptor, any arrangement made by the holder 
with the acceptor without notice to them, and without their consent, 
would have the effect of voiding their liability, it being a departure 
troTOL the original contract, unless there was a stipulation inserted 
that the remedy against them should be reserved. But such an agree- 
ment with any of them would not discharge the acceptor. 

30 A negotiable instrument is one in which the right of action is 
freely assignable from one person to another, and it forms an excep- 
tion to the common law rule, that a chose in action cannot be 
assigned. 

31 A bill of exchange is a written order from one person to another 
to pay a sum of money absolutely and at all events. The person giving 
the order is called the drawer, the person who is to pay is called the 
drawee, and after he has consented to pay — ^the acceptor, and the 
person to whom it is given — ^the holder. He may assign it to another, 
and on doing so, if he attaches his signature, he is called an indorser. 
No consideration need appear as in other simple contracts, and it has 
further advantages over them {Sh. Contr. 63). 

32 An accommodation bill is one accepted without consideration for 
the convenience of the drawer, with a view to his raising money on it 
or otherwise using it, and there is an implied undertaking on his part 
to indemnify the acceptor against any claims on which an action will 
lie — ^but in other respects it resembles an ordinary bill {Br. C. L. 438). 

33 No, the right is suspended until the renewed bill is dishonoured 
and returned. 

34 No, the debt is extinguished. See Ans. 14. 

35 He should apply to the Court or Judge for an order that the 
loss may not be set up provided an indemnity is given (17 8f 18 Vict, 
c. 125, 8. 87). 

36 At the common law, a verbal acceptance of a bill of exchange 
was sufficient. 

1 & 2 Geo. rV. c. 78, s. 2, required writing on the bill, and the 
Mercantile Law Amendment Act, 1856, required also the signature of 
the acceptor, or of some person duly authorized by him. In conse- 
quence of the case of Hindlaugh v. Blakey (3 C. P. D. 136), which 
decided that the mere signature of the acceptor was not a sufficient 
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acoeptanoe, 41 Yict. o. 13 was passed, acting retrospectively, and pro- 
viding that a bill of exchange shall not be insufficient because the 
acceptance consists only of the signature of the drawee. 

37 A bank note is a promissory note made by a banker and pay- 
able to bearer on demand. It is intended for circulation, and passes 
as cash. In the hands of a bon& fide holder, it is good against even a 
former holder from whom it had been stolen. 

A promissory note is a written promise by one person to pay to 
another person named in the note a sum of money at a specified time, 
absolutely and at all events. It has only two parties. No particular 
form is necessary. 

38 Bailment is the delivery of something for a specified purpose, 
on an undertaking on the part of the bailee to conform to the require- 
ments of the trust reposed in him. Bailments are of three classes — 
(1) For the benefit of the bailor only ; (2) For the benefit of the 
bailee only ; and (3) For the mutual benefit of both. Coggs y, Barnard 
(2 Ld, Rayniondy 909) is an example of the first class, which, if per- 
formed, must be carried out without gross negligence attaching. Of 
the second, a loan affords an example, and the strictest care is to be 
taken of the things lent^ In the third case may be classed letting, 
pawning, &c., and ordinary diligence only is required. There is 
another classification by Lord Holt (see 8h. Contr, 82 ; Br, C. L. 
786—91). 

39 This is a voluntaiy bailment or contract, and the contractee is 
liable for malfeasance, but not for nonfeasance. 

40 In Cogga v. Barnard, the plaintiff declared that the defendant 
had imdertaken to raise certain casks of brandy from a cellar and 
remove them to another place, and that, in consequence of gross negli- 
gence, one of the casks had fallen down and was staved in. The law 
was carefully gone into, and the decision was to the effect that a 
gratuitous bailee was liable only for gross negligence, as he received 
no compensation for his services, but that if he possessed skill he was 
bound to use it in his work (2 Ld. Raym. 909). 

41 The plaintiff may elect to bring either [Br. C. L. 660). 

42 A common carrier, by the common law, is liable for every loss 
except when occurring by the act of God or the Queen's enemies ; but 
he could always, by notice, charge extra for goods over a certain value, 
and only carry special goods. 11 Geo. IV. & 1 Will. IV. c. 68 
provides that he shall not be Uable for certain goods when over 10/. 
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in value, iinleBS their valae is deolared at the time and an extra prioe 
paid, but it does not protect him from losses oooasioned by the felonious 
acts of his servants {Br. C, L. 799 ; 8h. Contr, 87). 

43 See previous answer. He is liable for injuries done to pas- 
sengers whenever he has not taken ordinary oare to provide for their 
safe transit. 

44 The consignor making the contract as the consignee's agent 
should sue in the name of the consignee, except where the goods have 
not yet passed, as when — (1) The consignee is his agent ; (2) the goods 
are sent for approval ; (3) the Statute of Frauds has not been satis- 
fied, and the consignee did not select the carrier, &c. {Sm. Merc. Law^ 
286 ; 8h. Contr. 293). 

45 A., as the banker is not supposed to know his handwriting 
(16 Sf 17 Vict. c. 59). 

46 The relation of banker and customer stands on a footing of its 
own ; for, although a cheque is a negotiable instrument, it is drawn, 
not on any particular fund of the drawer's, but on a sum of money 
ktit by the customer to the banker, the latter imdertaking, so long as 
he has funds in his hands, to honour any cheque of the customer's, 
and is liable if he does not do so. The banker is held to know the 
signatures of all his customers, and if he pays a forged cheque he is 
liable for the loss, and cannot charge his customer. 

47 If a cheque is fraudulently altered, the banker must bear the 
loss, imless he can show laches on the part of the customer. 

48 A cheque should be presented or forwarded for payment not 
later than the day after it is received, or the drawer cannot be 
charged if the banker fails ; but if not, any time in six years will do. 

49 The effect of crossing a cheque (1) generally, is to confine its 
payment to a bank ; (2) specially, to the bank named (39 ^ 40 VicL 
c. 81 ; 8h. Contr. 77). 

60 A cheque is an inland bill of exchange drawn on a banker and 
payable to bearer on demand. It is subject to the same rules as an 
ordinary bill of exchange excepting that it does not require to be 
presented — ^it does not carry days of grace, and is not intended for 
circulation {Br. C. L. 466). 

51 The lex loci oontraot{is governs the validity of the contracts, 
but the procedure of the lex fori must be observed to enforce them. 



8 CONTRACT. 

52 Maintenanoe is an offioious meddling with a sidt which in no- 
wise oonoemB one, by assisting either party, with money or otherwise, 
to prosecute or defend it. 

Champerty is a bargain between a party to a suit and a third 
person to divide the subject-matter sued for in the event of the success 
of the litigant — the champertor providing expenses, — or it is the pur- 
chasing of a right of action ( Wh. L. L.). 

53 Formerly at common law choses in action were not assignable 
except in those cases which game imder the usages of the mercantile 
community, such as negotiable instruments, &c., and in a few other 
cases, but Equity always recognized the principle ia case of valuable 
consideration. Since the Judicature Act all legal choses in action are 
made assignable, but the assignment must be in writing and absolute, 
not by way of charge. There must be express notice in writing to 
the debtor, and the assignee takes the debt subject to all equities. 
In all cases not carrying out the provisions as above the action must 
still be brought in the name of the original creditor (Br, C. L, 432 ; 
8h. Contr. 275). 

54 A custom to be legal and binding must have been (1) used so long 
that the '^ memory of man runneth not to the contrary," but prac- 
tically often proof of undisturbed user for 20 years satisfies a jury 
that it is immemorial; (2) continued; (3) peaceable ; (4) reasonable ; 
(5) certaLu ; (6) compulsory ; (7) consistent {Br, C, L. 15 — 19). 

5d I. As to Statutes : — 

(1) The judges must construe the Act so as to suppress the mis- 

chief and advance the remedy, considering what the old law 
was at the same time. 

(2) General words must not extend a Statute treating of inferior 

things to superior ones. 

(3) Penal Statutes must be construed strictly. 

(4) Those against frauds literally. 

(5) One part of a Statute must be construed by another, so that 
the whole may stand. 

(6) A saving, repugnant to the body of the Act, is void. 

(7) Where the Common Law or a Statute differ, the former gives 

plfiuse. 

(8) Acts derogatory to the power of subsequent parliaments bind 

not. 



GOMTRACr. . 9 

(9) Impossible Acts are of no yaliditj. 

(10) Bepealing a Statute does not revive a former one, and 
every Act impliedly repeals former ones inoonsifltent with it. 
See Blaokstone, or any of the works founded on it : Yol. I. 
(Of the Laws of England) where numerous examples are 
given. 

H. As to Written Instruments : — 

(1) The oonstruotion should be made upon the entire instru- 

ment, so that the whole and every part may take effect ; the 
sense and intention (which may often be ^thered from the 
context), and not the literal meaning of the words or ortho- 
graphy, being considered. 

(2) The remedy should be advanced and the evil suppressed. 

(3) In deeds where phrases are contradictory the first holds, and 
where there is no ambiguity the natural construction should 
prevail. 

(4) The special meaning of one thing must be understood to 

exclude another. 

(5) Surplusage should be rejected and false descriptions are im- 
material, &c. 

(6) Latent ambiguities (secus, patent) may be construed by ex- 

trinsic evidence. Most rules apply similarly to Statutes and 
instruments. For illujstrations, &c., see Br, C, L, 513 ; 
Br, Legal MaximSy e, 8 — {The Interpretation of Deeds and 
Written Instruments) ; 8h. R. P. 119 ; 8h, Cantr. 62. 

56 The law of England is made up of the lex soripta and the lex 
non scripta. The former of these is composed of Statutes, or forms 
the statutory law, that is to say, laws which are specially passed by 
Act of Parliament to deal with certain definite objects. Beyond these 
there are certain principles which have been handed down for centuries 
for all matters not specially acted on by the statute law. These 
principles guide the community, and obtain their force from general 
assent. 

57 See Ans. 34, post, " Personal Property." 

58 See Ans. 33, post, '^ Personal Property." 

59 A contract is an agreement between two or more parties upon 
consideration to do or not to do a particular thing or to pay a sum of 
money. The persons must be capable of contracting, the agreement 
itself be made according to law, the subject-matter must be legal, and 
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there must be a proposal and aooeptanoe {8h. Contr. ch, 1 ; Br, C. L. 
Bk. IL, ch. 1). 

60 Execntoiy contracts are those which are to be performed at 
some fature time, — executed contracts are those whose objects have 
been completed : as if A. agrees to change horses with B., and they 
do it immediately {Br. C. L, 258). 

If A. and B. agree each to do some act at a future time it is an 
executory contract, and a promise by A. to many B., who consents, is 
an instance. On these contracts the right of action only arises on 
breach unless one of the contracting parties by his own acts puts him- 
self in a position which precludes his fulfilling his part of the agree- 
ment: as if A., having promised to marry B. in a year, marries 
someone else before its expiration. 

61 An express contract is one in which the terms are at the time of 
making it defined and avowed. An implied contract is one " which 
reason and justice dictate, and which the law presumes that every 
man undertakes to perform :" as if a man hires a horse for a period 
he impliedly contracts that he will feed it (Br. C. L. 258). 

62 Contracts may be divided in different ways- 

(1) Express and implied. See Ans. 61. 

(2) Executory and executed. See Ans. 60. 

(3) Bilateral (made between two), and unilateral (made by one). 

(4) i. Of record, viz. that constituted by the sentence of a Court of 
Eecord. This contract works a merger of the original cause of action, 
operates an estoppel, needs no consideration, is enforced by a scire 
facias (or under Ord. LII. r. 7, for an example, see Ans. 61, Eq.), 
and binds the land of the judgment debtor. 

ii. By specialty or under seal — ^which imports a consideration, effects 
a merger of a simple contract, creates an estoppel, binds the heir, and 
must as a rule be discharged by deed. 

iii. Simple or by parol — ^which requires a consideration, creates no 
estoppel, effects no merger, and may be discharged by parol (Br. C. 
L. Bk. II. ch. 1 ; 8h. Contr. ch. 1). 

63 A unilateral contract is valid, the elements of contracts being 
there, although only one party becomes liable under it. Bonds, 
recognizances, judgments, &c. are instances. (See the remarks in 
Br. C. L. 272 on a judgment being a consensual contract — also see 
Sh. Contr. 4.) 
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64 Anything whioh is beneficial to the party promising, or preju- 
dicial to the promisee, is a consideration : as payment of money, for- 
bearance to take proceedings, natural love and affection, &c. A good 
consideration is natural love and affection, and does not as a rule 
support a promise, while a valuable consideration is in the nature 
of money, or capable of reduction to money's worth. It supports 
a promise, although inadequate. Simple contracts always require a 
consideration of some kind, which may be occasionally implied, as in 
bills of exchange. A contract by record and a specialty import a con- 
sideration of themselves from their solemnity. 

65 See Ans. 62. 

66 A material alteration, made by consent of the parties, will act 
as a discharge of the old contract, and the formation of a new one ; 
but an immaterial alteration, such as a correction, will make no 
difference. A material alteration, by the plaintiff or some other 
person in whose custody the contract is, will void both a deed and a 
simple contract. The law is rather less strict if defendant makes it. 
Blanks may be filled up, if not material, after delivery ; if they are 
material, a new delivery and new stamping are necessary {Pigot^s case^ 
11 Co. 27 a; Sh. Contr.264). 

67 A deed is a contract sealed and delivered, written on paper or 
parchment. It does not require a consideration, except (i) in the 
case of a bargain and sale, which requires a money consideration ; 
(ii) one for the restriction of trade ; (iii) a covenant to stand seised, 
in which the consideration must be one of natural affection. The 
reason why a deed does not require a consideration is, that the law 
considers no man would enter into so binding a contract without 
deliberation. 

68 Demurrage is an allowance made to the owners of a ship by the 
freighter for detaining her in the port longer than the time agreed 
upon for her sailing. It is usually stipulated in charter parties, &c., 
that a certain number of days, called running, or lay days, shall be 
allowed for receiving and discharging the cargo, and that the freighter 
may detain the vessel longer if he pleases, paying so much a day 
(Maude 8f Pollock on 5A., '6rd ed. 305 ct seq,). 

69 Against the survivor, according to the common law. But by 
Ord. XYI. r. 3, the survivor of the deceased must be joined (see 
Edwards v. Latcther, 34 L. T. 253). 
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70 Coyenants relating to the land and (1) oonoeming things in esse 
ran with it, by the common law, and also those (2) oonoeming things 
not in esse, provided the lessee covenants for himself and assigns. 
Covenants are made to run with the reversion by 32 Hen. YIII. 
0. 34, and 22 & 23 Yiot. o. 35, s. 3, extends their ourrenoy to a divi- 
sion of the reversion {Sh. Contr. 45, 278). 

71 Dependent covenants are those in which the performance of one 
covenant depends on the prior performance of another, so that until 
the prior one is performed no action will lie on the second. Indepen- 
dent covenants are those in which it is no excuse for the defendant to 
allege the breach of covenant on the part of the plaintiff {Br, C, L, 
279). 

72 A del credere agent is one who for an increased salary holds 
himself responsible for the goods he sells. It is a kind of guarantee, 
but does not fall under sect. 4 of the Statute of Frauds, clause 2 (see 
Ans. 157), for the primary cause of the agreement is not to make the 
agent liable for the debts of another, but to secure good customers. 

73 If the contract was of a personal nature, such as could only be 
performed by the testator, and was unbroken during his life, it ends 
with his death ; if not, his executor is bound to the extent of his assets. 
To bind the executor's own estate it is necessary that for a considera- 
tion he or his agent lawfully authorized should sign a memorandum 
in writing binding his own estate {Stat. FraudSy s. ,4, 8ub^, 1), or 
somehow adopt the contract. 

74 It is at law a release of the debt, the executor being unable to 
sue himself, but in equity the executor is bound to account to the 
estate, and by J. A., 1873, s. 25, equitable rules now prevail. 

75 4 Geo. IV. c. 82, 6 Geo. IV. c. 94, 5 & 6 Vict. c. 39, give the 
pledgee : — 

(1) An absolute lien for an advance when unaware that the 

factor may not pledge. 

(2) The same lien as the factor has, the pledgee not knowing the 

goods are another's, and the debt being a previous one. 

(3) An absolute lien to the extent of the value of the pledge, 
when the consideration is the delivery of other goods on 
which the pledgee has a lien. 

By40&41 Vict. 0.39:— 

(i) Revoking a factor's authority does not prejudice those pur- 
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chasing, &c. from him, and who are innocent of the revoca- 
tion. 

(ii) Any sale, &o. by the vendor of goods, who has retained the 
documents, shall be as valid as if he were the agent of the 
vendee, the purchaser knowing nothing of the original 
transaction. 

(iii) Any sale as above by the vendee, having the documents, shall 
be as valid' as if he were the agent of the vendor. 

(iv) Any bon& fide transfer for value, by the vendee, of docu- 
ments lawfully transferred to him shall defeat the right of 
stoppage in transitu, as the transfer of a bill of lading defeats 
it (see 8h. Contr. 165). 

76 A. cannot recover after having once paid the note. If B. had 
sued A., A. could have pleaded illegality of consideration, and have 
avoided all liability. 

77 Yes ; B, can either enforce the contract or rescind it, at his 
option, unless (1) he has ratified it or acquiesced after knowing of 
the fraud, or (2) the rights of third parties would be prejudiced, 
or (3) the contract is, from its nature, incapable of rescission, or 
(4) the fraud was relative to matter of law {Poll. Contr. 495 et aeq, ; 
8h. Contr. 241 ; Br. C. L. 331). 

78 Fraud vitiates everything, except in five cases: — (1) Where 
innocent third parties for value get an interest ; (2) Where parties 
cannot be put in statu quo, or irreparable injury wotdd be worked by 
so doing, as where a marriage has taken place in consequence ; (3) 
Where acquiescence has occurred ; (4) Where a ratification after know- 
ledge takes place ; (5) Where the fraud was falsely stating the law, 
which everyone is supposed to know. 

79 To . In consideration of your supplying goods to • 

on credit, I hereby undertake to be answerable for the balance due on 
them, provided it does not exceed £ . (Signature.) 

80 A guarantee must be in writing {Stat. Frauds^ 8. 4, subs. 2), 
when the immediate object of it is to answer for the debt, default or 
miscarriage of another person for which that other continues liable 
{Goodman v. Chase^ 1 B. 8f A. 297) ; and in order to attach the 
guarantor with liability it must be direct, and not collateral, and 
made to the person to whom the guaranteed is liable, or otherwise it 
is not enforceable by action (SA. Contr. 209). 
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81 By sect. 3 of 19 & 20 Vict. c. 97 (Merc. Law Amendment Act) 
the consideration need not appear. 

82 A guarantee is a promise to answer for the debt or default of 
another person for which that person continues liable. 

By 29 Car. II. o. 3, s. 4, it must be in writing, signed by the party 
or his agent lawfully authorized, and by 19 & 20 Vict. o. 97 the 
oonsideration need not appear. 

83 The change will effect a discharge in the absence of anything 
expressed or implied to the contrary (19 8f 20 VicL c. 97, s. 4). 

84 Qtiming contracts are not bad by the common law, but have been 
made illegal by various statutes, some of which have been repealed by 
others, and some remain. 6 Will. IV. c. 41 enacts that notes, bills, 
&o. for money, won at play, are void between the parties, but not in 
the hands of purchasers for value without notice. 8 & 9 Vict. c. 109 
makes all contracts by way of gaming or wagering null and void, 
excepting subscriptions, &c. for plates, prizes, &c. in any lawful sport. 
Although a sport or game is lawful, wagers on it are not {8m, 
Contr. L. 6). 

85 Marriage brocage contracts are unlawful, as being against 
public policy, and unlikely to encourage domestic happiness {ITall 
V. Pottery 3 Lev. 411). So are agreements in restraint of mar- 
riage, for it is the poUoy of law to encourage persons to enter into 
the conjugal state ; but restraint of marriage may be partial, as an 
agreement not to many a particular girl, or a girl from a particular 
place, &c. The test is whether the restraint is broad enough to deter 
marriage altogether. 

86 It was decided in Hartley v. Price (10 EaU^ 22), that a wagering 
contract for fifty guineas that the plaintiff would not marry in six 
years is prim& fade in restraint of marriage, and therefore void, no 
circumstances appearing to show that the restraint was prudent or 
proper in the particular instance. 

87 In Quarrier v. Colston (1 Ph. 147), it was held that money lent 
for gaming in a country where it was not unlawful might be recovered 
here, and there was a similar decision in Robinson v. Bland^ 2 Burr. 
1077, the question of the unlawful use being one to be determined 
by the law existing at the time and place where the money was to be 
used in play {Pow. Contr. 337). 
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88 The Infants' ReUef Act, 37 & 38 Vict. c. 62, provides, that 
contracts, specialty or simple, henceforth entered into by infants for 
the repayment of money lent or goods supplied (except necessaries) 
and all accounts stated with them, shall be absolutely void ; but it does 
not invalidate any contract into which an infant may, by any existing 
or future statute, or by the rules of common law enter, except such 
as are now by law voidable (s. 1) ; and that no action shall be brought 
whereby to charge any person on any promise, made after full age, to 
pay any debt contracted during infancy, or upon any ratification 
made after full age of any promise or contract made during infancy, 
whether there shall or shall not be any new consideration for such 
promise, or ratification after full age (s. 2). 

It may be noted that the Act (s. 2) supersedes Lord Tenterden's 
Act (s. 5) by preventing an infant from being sued on a ratification, 
and also probably preventing its being available by way of set-ofif 
{Rawley v. Rawlet/, C. A., 1 Q. B. D, 460), but as a ratification may 
have other results it does not deprive it of all effect. Thus an infant 
partner not avoiding the partnership on attaining majority may be 
boimd by the original terms, and an infant shareholder may be liable 
for calls unless he can show that he has repudiated in a reasonable 
time {Poll Contr. 43; 8h. Contr. 132). 

89 See previous question. By the common law an infant is not 
liable for anything but necessaries (unless under statute or custom) in 
the absence of ratification, while on the other hand he can sue an 
adult who has contracted with him, but in Equity he has not as a 
rule a remedy where none would have lain against him; thus he 
cannot bring an action for specific performance {Flight v. Bolland^ 4 
Ru88. 298), and if he has represented himself of full age he is in 
Equity bound by acts, &c. done in consequence, and is liable to 
restore any advantages he may have obtained thereby {Poll, Contr. 
c. 2, P. /. ; Sk. Contr. 130). 

90 Whenever it can be shown that the infant is too young to 
support himself, or that he is his father's implied agent. Thus if he 
lives at home his father can be credited with his necessaries, provided 
some express or implied authorization on his father's part is proved 
{Sh. Contr. 131). 

91 ^ift interest must be such that it must not fall imd^r what may 
be construed in law ^^ no interest " under 9 Geo. III. c. 48 (passed to 
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prevent gambling insurances). Thus he may be a creditor or a 
trustee. Being a father is not sufficient {JFms. P. P., P. IL c. 6). 

92 No ; it is a gambling insurance. 

93 Marine insurance occurs where a merchant pays a premium to 
others to insure against certain risks his goods or vessel, from one 
port or district to another port or district, on the terms they mutually 
agree upon. It is a contract of indemnity ; therefore when the insured 
recovers compensation from another quarter he cannot sue the under- 
writer, or if he has already recovered from him he must reimburse 
him {Newson, Law of Shipping y 8fc.y ss, 169, 275). 

94 (i) When there is an express agreement to pay it. 

(ii) The jury may allow it on a debt certain from the time it was 
payable, if payable from a time certain under a written instrument, 
or if payable otherwise from the time of a written demand giving 
notice that interest will be claimed (3 (^ 4 TTilL 4, c. 42, s. 28), and 
by B. 19 it may be recovered over and above the value of the goods in 
trover, or trespass de bonis asportatis, and over and above the monies 
recoverable by policies of assurance. 

(iii) Where it is the custom — as in bills and notes — but the jury 
are not bound to give it. 

(iv) The jury may allow it in lieu of damages (when just) for non- 
payment of a debt {Caote v. Fowler^ 7 H. L, 27 ; 8h, Cantr. 64). 

(v) By the Attorneys and Solicitors Act, 33 & 34 Vict. o. 28, s. 17, 
the taxing officer may allow interest on moneys disbursed by the 
attorney for his client, and on moneys of the client in the hands of 
his attorney and improperly retained. 

(vi) Judgments cany interest at 4 per cent. {18f2 Vict. c. 11 0, «. 17). 

(vii) It can be claimed on debts from the decease of the debtor. 

95 Jettison, jetsam, or jetson are goods or other things which hav- 
ing been cast overboard in a storm, or after shipwreck, are thrown 
upon the shore ( JFh. L. L.). 

Landlord and Tenant. 

96 It continues during the duration of the lease, and tiie tenant 
cannot by any act determine it. He may break a covenant, thus 
giving the lessor the option of ejecting him, but he cannot compel 
him to do so. 
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97 In the absence of express agreement, a six months' notice to 
quit is necessary, which must expire on the anniversary of the com- 
mencement of the tenancy {Redman Sf Lyon^ L. Sf T, ^). 

98 The tenant most keep the premises wind and water tight 
{Amcorth y. Johnson^ 5 C, 8f P, 239), and make fair and tenantable 
repairs {Cheetham v. Sampson j 4 T. R. 318) ; as by putting fences in 
order and replacing windows or doors that are broken during his 
occupation, or cleansing drains and sewers {Russell v. Shentonj 3 Q. B. 
449). But he is not answerable for the mere wear and tear of the 
premises {Tor rains v. Young ^ 6 C ^ P. 8), nor for their being burnt 
down ; or bound to rebuild if they become ruinous by any other 
accident {Horse/all v. Mather, Holt, If. P. 7) ; nor to replace 
sashes worn out by time, to put a new roof on, or to make similar 
substantial or lasting repairs {Fergusson v, Fergusson, 2 Esp, 690), or 
do what are called general repairs. 

In the absence of contract, there is no obligation on the part of 
a landlord to put premises in a habitable condition {Chappell v. 
Gregory, 34 Beav, 250), or to do any repairs whatever upon them 
{Ghtt V. Oandy, 2 E, 8f B. 845), though by neglecting to do so they 
become uninhabitable {Arden v. P alien, \Q M. Sf W. 321 ; Redfnan Sf 
Lyon, L. Sf T. 104, 105). 

99 If he holds over he is a tenant at sufferance, and can be ejected 
without notice at any time ; but, there being no contract express or 
implied, he would not be bound by any covenants. If the landlord 
receives from him rent, he becomes a tenant from year to year {Doe v. 
Morse, 1 B,Sf A, 365), and the terms of his holding, in the absence of 
stipulation to the contrary, are the same as those in his original 
lease, so far as they are applicable to a yearly tenancy {Kelly v. 
Paterson, 43 L. J., C. P. 320 ; Redman Sf Lyon, L, Sf T. 6). 

100 Beceiving rent is a waiver up to the date of the receipt. 

101 It is good {Doe v. Summerseii, 1 B,Sf A.IZS). 

102 Yes. Destruction by fire or otherwise has nothing to do with 
the rent, — ^the tenant could have provided against it by a special 
clause if he had desired. 

103 The test of removability is, whether the fabric will be injured 
in consequence, and, also, whether the annexation was for the perma- 

8. c 
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nent benefit of the freehold, or merely for a temporary purpose, or 
for the more complete use and enjoyment of it as a chattel. To 
encourage trade, or to enable the tenant to have full enjoyment of 
land for the purpose of domestic convenience, considerable latitude 
as to trade and domestic fixtures is allowed. Trade fixtures can 
always be removed if the removal is in accordance with the prevailing 
practice, and the articles are of a perfect chattel nature before they 
are set up, or have that character independently of their union with 
the soil. The privilege as to ornamental fixtures is slightly more 
limited, the test being whether they can be removed entire. As to 
agricultural fixtures, 14 & 15 Vict. c. 25, s. 3, provides, that when set 
up with the consent in writing of the landlord, they may be removed 
on giving a month's notice in writing, if the removal can be effected 
without injury to the soil, &c., and the landlord will not purchase 
them. Custom also often regulates the right of removal, or it may 
be controlled by the contract of the parties {Rednmn 8f Lyon^ L, 8f T. 
218). 

104 The time for removal should be either during the original 
term (Xyrfc v. Rimelly 1 B. 8f A, 384) or during such further term 
as the tenant holds under a right still to consider himself tenant 
{Weeton v. Woodcock, 7 M.8f W.U; Redman 8f Lt/on, L. Sf T. 222). 

105 He has a general lien for costs against the client, but not 
against the mortgagor, and, therefore, must give up the deeds when 
the mortgage money is repaid. 

106 A special or particular lien is a right to retain a thing for 
some charge growing out of the identical thing ; and a general lien 
extends to retention for a general balance of accounts between the' 
same parties in respect to other dealings of the like nature. A 
solicitor has a general lien for his costs on all papers, &c. of his client. 
Wharfingers and factors also have a general lien. A vendor of an 
estate has a particular lien on the estate till paid ( JFA. L, L.), 

107 Not unless bound to receive the horse, or unless so agreed, — 
for he does not improve its condition or expend labour on it ( Wallace 
V. WoodgatCy B. Sf M, 194 ; Ch. Contr. 511, note). 

108 It is unaffected by the Statute of Limitations — the remedy for 
the action being merely barred by it, and not the debt itself. 
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109 It is lost unless the seourity is conditional (for then breach 
of the condition will xeviye it), or unless expressly reserved (CA. 
Contr. 393). 

110 (i) From date, unless accompanied by some writing or memo- 
randum restraining or postponing the right of action (Christie v. 
Fenicick, Sel. N. P., 9th ed. 351 ; BijkSy 12th ed. 345). 

(ii) From payment of the principal. 

HI 3 & 4 Will. rV. c. 42, 8. 3, bars a bond or specialty after 
twenty years ; and 21 Jac. I. c. 16, s. 3, bars a simple contract after 
six years. ^ 

As to infants, lunatics, and married women, and when the defen- 
dant is beyond the seas at the time of accrual of the right of action, 
the time does not begin to run till after the removal of the disability 
(8h, Contr, 268; also see Wh, L, Z., where a full list of all the times 
of limitation are given). 

112 Any acknowledgment expressly promising to pay revives the 
debt at once; and if the promise is subject to a condition, it is revived 
when the condition is fulfilled. 

113 The acknowledgment must be in writing, and signed by the 
party himself (9 Oeo. IV. c, 14, 8, 1), or by his agent lawfully autho- 
rized (19 Sf 20 Vict. c. 97, 8. 11 ; Sh. Contr. 209). 

114 If the husband dies before it is reduced into possession, it 
enures for the benefit of the wife. If the husband survives the wife, 
he can reduce it into possession as her administrator. 

116 Yes (33 §• 34 Vict. c. 93, 8. 1). 

116 It does not foUow from the fact of the wife having separate 
estate that she is to supply herself with clothes, and her property 
therefore would not be bound unless she had charged it. She is 
primit facie presumed to contract as her husband's agent, and credit 
would therefore be given to him. 

117 She can enter into a contract — 

(i) Which will bind her equitable and statutory separate estate, 
when she expressly or impliedly charges it ; 

(ii) Which will charge her in the city Courts, by the custom of 
the city of London, when she is a sole trader there ; 

(iii) When her husband is in penal servitude; 

(iv) Or an alien enemy ; 

c2 
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(v) (yt ha« not been heard of for seven jears; 
(vi; Wli^rn she has obtained a judicial separation or a protection 
order (20 Sf 21 F/W. r. 85, «. 21, 26 ; 5^. Confr. 144). 
The qn^n contort maj always sue and be sued as a feme sole {Co. 
LiU, Vj^i/ii, 

118 lie ui liable for necessaries supplied to her (i) When the sepa- 
ration is not owing to her misconduct, but his (which must be shown) 
(JohnAon T, Sumner^ 3 H. 8f N. 267), or has taken place by mutual 
o/ms^fiXitf and he does not allow her, or she has not, an adequate main- 
t«^anr;e, he is liable as long as she does not refuse without reason 
to rp;tam, or commit adultery {Montague y. Benedict ^ 3 B, Sf C, 636). 

(ii) If he does not pay alimony, haTing been ordered to do so, 
ftft^?r a judiml separation {Manbt/ y. Scott^ 1 Lev. 4; Sh, Contr, 141), 

119 See previous answer. He is liable for those contraots during 
marriage for articles which are necessary for their station in life, or 
whenever he has expressly or impliedly ratified them, unless he has 
given notice not to trust her, or there is an agreement between ihem 
that she shall not pledge his credit {Jolly v. Rees^ 15 (7. A, N. 8* 
628). Ilis liability ia founded on the presumption, from the. mutual 
confidence reposed by cohabitation, of her being his general agent, 
and is therefore rebuttable ; and if he provides her with necessaries, 
&c., he is not bound in any case, unless there is reasonable evidence 
to show that she has made the contract with his consent, — as where 
he has seen her wearing articles of dress without expressing dis* 
approbation {Spreadbury v. Chapman^ 8 C. 8f P. 371 ; Holt v. Brian, 
4B.^A. 252; Sh. Contr. 140). 

120 (i) "The interest of a man's kindred is equivalent to his own.'' 
The law has so much respect for nature and conjunction of blood, that 
in divers cases it compares and matches nearness of blood with con- 
sideration of profit and iaterest. Instanoes of this occur in a covenant 
to stand seised, — in not allowing the evidence of the wife against the 
husband, — ^in permitting as a justification for an assault the excuse 
that it was committed for a chUd or master, &c., — ^in making an 
infant widow liable for her husband's funeral, and in many more 
cases, a person may or must do for a near kinsman, child, or servant, 
&c., acts for which there is no reason in other cases {Br. Legal 
Maxima — Rulea relating to Marriage and Descent). 

(ii) ''A thing must be undone in the same manner as it is 
done." Thus a deed can only at common law be discharged by 
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a deed, — a parol contract may be discharged by word of mouth. 
Property vested by oonveyanoe should be divested by reconveyance, 
&c., and generally an instrument of equal solemnity with the one 
which effects a legal transmission is required to render it nugatory* 

(iii) '^ A transaction between two parties ought not to operate to 
the detriment of a third." The object is to prevent a litigant party 
from being concluded, or even affected by the evidence, acts, or con- 
duct of strangers. A man's acts should be binding upon himself, 
but not others. Thus, in contracts, what the parties agree to cannot 
affect others. An exception, however, occurs when equitable claims 
are postponed owing to a contract with a bon& fide purchaser for 
value, and without notice of the claims; and also dealings with 
negotiable instruments may operate to the disadvantage of holders 
who have formerly lost them, &c. {Br. Legal Maxims; see Sh, 
Contr. 11). 

(iv) "A right of action cannot arise out of fraud," — for fraud 
vitiates everything. Thus a bond given for an unlawful purpose, or 
a judgment obtained by collusion, is void {Br. Legal Maxitm). 

(v) "All things are presumed to have been properly done." Thus, 
upon proof of title, everything which is collateral to the title will be 
intended without proof ; or when a person is required to do an act, 
the non-doing which would make him guilty of a criminal neglect of 
duty, it shall be intended that he has duly performed it. Again, the 
law will presume in favour of the validity of a marriage when a long 
time has elapsed since its celebration. And where the claimant of an 
ancient barony proves that his ancestor sat as a peer, and no patent, 
&c. can be discovered, it is held that the barony was created by writ 
of summons and sitting {The Hastings Peerage^ 8 C. 8f F. 144 ; Br. 
Legal Maccinis). 

(vi) "No cause of action arises from a bare promise." In fact 
there must be a consideration, express or implied, not a moral obli- 
gation, or an act of voluntary curtesy. A nudum pactum is an 
agreement to do something on one side without any compensation on 
the other, and totally void. 

121 Yes, creditors of the firm must, in the first instance, have 
recourse to the property of the firm. 

122 The test is, " Do they share the profits P" Private agreements 
between themselves, relative to the division of the loss, have nothing 
to do with third parties. 
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123 Not necessarily. The mere fact of his receiving a share of 
the profits for his work will not constitute him a partner (28 Sf 29 Vict, 
c. 86, 8. 2). 

124 (1) To show a subsequent variation when the contract, 
though in writing, is not required by law to be 90. 

(2) To annex customary incidents when the contract itself is silent 
about them. 

(3) To show mistake or collateral matter. 

(4) To add parties. See Ans. 165. 

(5) To explain a patent — secus, a latent — ambiguity. 

(6) To show that the writing was not intended to be a contract 
at all. 

(7) To explain technical terms, but not if they are plain and 
unequivocal. 

(8) To connect documents unless the contract is one required by 
law to be in writing {Sh. Contr. 67). 

125 A patent ambiguity is one which must be doubtful to every- 
body, as a blank left for a name. A latent ambiguity is one which 
certain persons may be able to explain away, — ^thus, " John Smith " 
may be shown to indicate one individual and not another having the 
same name. 

126 A penalty is, when an act being prohibited, a penal simi is 
made the forfeit of its commission by way of additional security. 
Liquidated damages are the measure of compensation for the doing 
of a certain act. 

If the cost of the commission of the act is a penalty, the intention 
is that the act is not to be done in any case, even on tendering the 
forfeit ; if liquidated damages, the party has the alternative of doing 
it or refraining. 

Equity will relieve against a penalty, but liquidated damages must 
be paid. 

127 Whenever the promises are concurrent and the promise of 
each is binding on him and he has performed or is ready to perform 
it, e. g. " If you will go to Eome I will go to Exeter." " In considera- 
tion of your giving me a table, I promise to give you a book." '* If 
you will marry me, I will marry you," &o. 

128 When the consideration is executory, the promise must be 
express ; but when executed, it can also be implied, provided there is 
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a request, with a few exoeptions {8h. Contr. 31), and without a request 
in three cases {Sh. Contr. 33). 

129 See previous answer. 

130 The property passes to the buyer in a bargain and sale, but 
^ot in an executory agreement if the goods are specific and it is 
intended that it should pass, and the sale is unconditional, and the 
statutory other formalities requisite to make a yalid sale are com- 
plied with. 

If a specific chattel is sold conditionally, the property does not 
pass (1) if the vendor is to do anything to put the goods in a deliver- 
able shape; (2) if they are to be measured, weighed, or tested ; (3) if 
the buyer is bound to a condition by the contract and fails to perform 
it — (here they do not pass although actually delivered to him) 
{Benjamin on Sales^pp. 230 — ^252). 

131 No {Brown v. Andrew^ 18 L. cT"., Q. B. 153), the authority 
being intended to be exercised by them collectively and not being 
discretionary with any of them. 

132 The agent must sue, the principal not being a party to the 
deed. 

133 An agent may sue on contracts in the subject of which he had 
a special property, or for his master's property transferred to him 
under circumstances which gave him a right to recover it, or for torts 
done to it while in his possession. 

He may sometimes sue for his own benefit — as a factor who has 
a lien for his balance on the price of goods sold by him. . 

He may sue on a contract made by him for an undisclosed 
principal. 

If he enters into a contract for a third person who is named, when, 
in fact, he is principal, he cannot sue if the contract involves personal 
skill or is wholly executory or has been partly executed, the other 
party not knowing the real principal ; secus, if not involving skill and 
of such a nature that partial execution would render it obligator}^ 
e, g. a sale of goods, part having been accepted with a knowledge that 
the party delivering was the real principal {8m. Merc. LaiCy 9th 
c(f,p. 156). 

134 The contractor — for although he is A.'s agent, yet he exer- 
cises an independent employment 
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135 The master is liable, for the servant is his general agent, and 
he by employing him to act for him puts it into his power to commit 
a fraud ; besides it is a man's own fault if he does not employ trust- 
worthy persons ; the delegation is for his own convenience, and there 
is no reason why the loss should be thrown on others. 

136 An agent generally may be appointed by parol, but sometimes 
particular statutes, e.g. Stat, Frauds^ ««. 1, 2, 3 ; 9 Geo. IV. c. 14, 8. 6, 
&c. require writing for his appointment. If he is to execute a deed 
he should be appointed by deed, though this also is subject to 
exception. 

(i) Universal agency is rare, it occurs when one man delegates 
everything to another, — (ii) particular — occurs when he delegates one 
thing only, — (iii) implied — occurs when from the nature of the rela- 
tionship between the parties, the agent is empowered to bind his prin- 
cipal by certain acts without express direction, e. g. a master of a ship 
can pledge his owner's credit, &c. in order to bring the voyage to a 
satisfactory conclusion ; or, again, a factor or partner can do so, — 
(iv) ratified — occurs when an agent having acted ultrA vires, the prin- 
cipal agrees to it and accepts consequent liability {8h. Contr. 162). 

137 He can set off against the principal the debt which the agent 
owed him ; for had he known that the agent was not acting for 
himself, he might never have contracted with him at all; and the 
reason of doing so might have been in order to satisfy bis own claim 
{Sims V. Bond, 5 B. 8f A. 393). 

138 (1) To third parties. He will incur liability — (i) When he 
does not disclose his principal ; (ii) When he exceeds his authority ; 
(iii) When he binds himself; (iv) By usage of trade; (v) For 
fraud ; and he will escape it in other cases. 

(2) To his principal — (i) If he detriments his principal, by acting 
fraudulently, or otherwise ; (ii) If he makes any profit by his agency 
{Sh. Contr. 157—161). 

139 Infants, married women, &c. may be agents, though they 
cannot act for themselves {Sh. Contr. 162). 

140 The following documents must be signed by the party 
personally : — 

(i) Acknowledgments of title imder 3 & 4 Will. XV. c. 27, 
s. 14; 
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(ii) Bepresentations touohing the credit of another (9 Geo. IV. 

c. 14, «. 6) ; 
(iii) Contracts by a married woman binding her land ; 
(iv) Objections to a person's name being retained on the list of 
voters for a parliamentary borough (see Daviea v. HopkinSy 
27 L. J.y a P. 6). 
Also, one party cannot be the other's agent in contracts under 
sects. 4 and 17 of the Statute of Frauds (Stn. Contr.y Led. IX. ; 
Sh. Contr. 162). 

141 Yes {Smout Y.Ilberry, IQM.^W.I\ Sh. Contr. 160). 

142 He has no remedy; for Lord Tenterden's Act requires 
representations touching the credit of another, to be in writing, and 
signed by the party representing. 

143 *' Every ratification relates back, and is equivalent to a prior 
command." The subsequent assent of the principal to the agent's 
conduct not only exonerates the latter from the consequences of a 
departure from orders, but renders the principal liable on them, even 
if made in violation of such orders ; or even where there has been no 
previous retainer or employment ; and this assent may be presumed 
{Br. Legal Maxims — Thejjaw of Contracts). 

144 17 & 18 Vict. c. 31 provides that all railway companies shall 
make arrangements for forwarding and receiving traffic, without 
unreasonable delay, and without partiality ; and parties complaining 
that facilities for forwarding traffic, &c. are withheld, may apply by 
motion or summons to the Superior Courts. 

The company are to be liable for neglect or default in the carriage 
of goods, notwithstanding any notice to the contrary ; and they are 
not to be liable beyond a certain amount in certain cases, e. g. for 
a horse 60/., sheep or pigs, per head, 2/., &c., unless the value is 
declared, and extra payment made ; and the proof of the value is to 
be on the party claiming compensation ; and every special contract 
must be signed to be binding. 

86 & 37 Vict. c. 48, for the better carrying out of the above Act, 
has made provision for the appointment of three commissioners, to 
whom has been transferred all the jurisdiction given by sect. 3 of the 
Act to the several Courts and judges, &c. 

146 Bailway companies are liable for injuries to passengers when 
occasioned by their negligence, or that of their servants. 
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146 It releases the rest. 

147 Yes ; unless there is a distinct agreement that he shall not, 
which would operate as a noration ; for rent is a spedaltj debt, and 
does not merge into a bill {Harris v. Shipwayy Bull. N. P. 178). Of 
course, when the bill is paid, the right of distress is gone (Redtnan Sf 
Lf/ojiy L. 8r T. 141). 

148 The law is, that covenants in restraint of trade must be 
partial only, and reasonable, so that they may not check a person 
from carrying on his calling. What restraints are reasonable must 
depend on the nature of the trade, and the attending circumstances. 
Thus, a covenant that a surgeon should not practise in the parish of 
Newark, and ten miles round, excepting the town of Lewes, so long 
as the plaintiff should carry on business there, has been held reason- 
able : also, that a gas manufacturer should not trade for ten years 
within twenty miles from GFreat Peter Street, Westminster. Secus, 
that a dentist should not cany on business within 100 miles from 
another ; not to be concerned in the sale of ale for ten years, &c. 

The distances are to be measured as the crow flies, not allowing for 
curves, &c. {Sh. Contr, 198 ; see the list in Poll. Contr. 315). 

149 Market overt, or open market, means a public time for 
buying and selling. Every shop in the city of London where goods 
are publicly sold is a market overt ; and sales on certain days and 
places in the country, by virtue of a royal grant, or by long and 
immemorial usage. A purchaser in market overt of stolen goods will 
have a legal title, unless the true owner has prosecuted the felon to 
conviction ; provided the sale is — (i) During market hours ; (ii) For 
value ; (iii) Without notice of the invalidity of the vendor's title ; 
(iv) In the open market where everyone can see it ; (v) Begun and 
completed there ; and (vi) Between persons capable of contracting 
{W7t.L.L.). 

160 (1) When the goods are under 10/. in value it is valid, pro- 
vided — 

(i) There has been a tender or part payment of the price, 
or a tender or part delivery of the goods, imless 
the contract is to be completed at a future time ; 
(ii) The price is fixed, or can be ascertained ; 
(iii) The contract is to be completed in a year {Statute 
of Frauds^ s. 4, sub-s. 5). 
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(iv) The subject-matter is certain, the parties capable of 
contracting, and the contract not illegal {Wfns. 
P. P. p. 1, c. 3). 
(2) See Ans. 155. 

161 For incompetence, immorality, continual neglect of duties, 
refusal to perform his work, disobedience to orders, absenting himself 
without permission, &c., he can discharge him without warning, and 
paying only the wages of the last month, or other period, and not 
proportionally up to the time of dismissal {Sh. Confr. 80). 

152 The object being to carry the ship and cargo to its destination, 
the master may pledge the owner's credit to do so. He may even 
pledge the ship or cargo, though this is not advisable except in the 
lost extremity. If he pledges the cargo, the owner must indemnify 
the merchant ; and if he sells it, the merchant may take either the 
actual price obtained, or the selling price at the port of destination, 
minus the freight {Sh. Conti\ 155). 

163 Simony is an unlawful contract for the corrupt presentation 
to an ecclesiastical benefice and its effect is forfeiture of the presenta- 
tion, and vesting it pro hac vice in the Groii^Ti (31 Eliz, c. 6). 

Nobody may buy a next presentation when the church is empty 
(31 Eliz. c. 6) ; and a clergyman may not buy it when full (12 Anncj 
c. 12). 

Anybody may buy an advowson, the next presentation when the 
church is empty not passing by the sale {Sh. R. P. 68). 

164 The law of merger does not apply to simple contract, as there 
are no inferior contracts to merge into them. There are no real excep- 
tions. When a bill or note is given in satisfaction of a debt, the 
original remedy is extinguished, and that on the bill remains, but 
this is more akin to a novation than a merger. 

166 29 Car. III. c. 3, s. 17, provides that no contract for the sale 
of any goods, wares, or merchandize, for the price of 10/. or upwards, 
shall be good, except — 

1. The buyer shall accept part of the goods so sold, and actually 
receive the same ; or, 

2. Qive something in earnest to bind the bargain, or in part 
payment; or, 

3. Unless some note or memorandum in writing of the said bargain 
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be made and signed by the parties to be charged, or their agents 
lawfully authorized. 

9 Geo. IV. c. 14, s. 7, has changed the word " price " to " value," 
and provided that the Act shall extend to goods to be delivered at a 
future time, or not actually made or incomplete at the time of the 
contract {Sh. Contr. 203). 

166 Most rules apply equally to ss. 4 and 17 ; thus the one party 
cannot be the other's agent — ^the agent need not be appointed in 
writing — the contract may be made out by several documents, pro- 
vided they do not require parol evidence to connect them, &c. 

The chief differences are — 

1. That s. 4 only makes the contract not enforceable when its 
provisions are not complied with, while s. 17 renders it entirely 
void. 

2. Sect. 17 gives three alternatives {Sh. Contr, 216). 

167 29 Car. II. c. 3, s. 4, provides that no action shall be 
brought — 

(1) To charge any executor or administrator upon any special 

promise to answer damages out of his own estate ; 

(2) Or whereby to charge the defendant upon any special promise 
to answer for the debt, default, or miscarriage of another person ; 

(3) Or to charge any person upon an agreement made in considera- 
tion of marriage ; 

(4) Or upon any contract for the sale of lands, tenements or here- 

ditaments, or any interest in or concerning them; 

(5) Or on any agreement which is not to be performed in one year 

from the making thereof, 
Unless the agreement upon which such action shall be brought, or 
some memorandum or note thereof, shall be in writing and signed by 
the party to be charged therewith, or some other person by him 
lawfully authorized {Sh. Contr. 208—214). 

168 An unpaid vendor may, in case of the vendee's insolvency, 
stop the goods sold in transfer ; but this right may be defeated by 
negotiating the bill of lading to a bon& fide indorsee ; the right is 
to prevent the injustice which would take place, if, in consequence of 
the vendee's insolvency while the price of the goods is impaid, they 
should be applied in satisfaction of his liabilities, and so the pro- 
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perty of one man be disposed of in payment of the goods of another. 
The right ceafles when the vendee obtains actual or constructive 
possession of the goods {Lickharrow v. Mason^ 6 Eaaty 21). 

159 Stipulations as to time in contracts, which would not before 
the Act have been deemed to be, or to have become of, the essence of 
such contracts in a court of equity, shall receive equitable construction 
(36 8f 37 Vkt. c. 66, a. 26, Rule 7). 

160 Every contract made on Sunday in the exercise of a person's 
ordinary calling is void, except in favour of a person who entered into 
it in ignorance that the parties were violating the law by contracting 
with him. 

161 The principal statute that afiEects them is the Statute of Frauds, 
ss. 4 and 17, and its amendment Act, 9 Qeo. lY. c. 19. 

Many other statutes regulate the formalities for particular con- 
tracts, e.g. the Mercantile Law Amendment Act, 19 & 20 Yict. c. 97, 
the Companies Acts, 1862, 1867, &c., and some prescribe as to who can 
and cannot enter into them, as the Infants' Belief Act, 1874, &c. 
(see Sh, Contr,^ Index of Stats. 311). 

162 If he holds over after demand and notice in writing he shall 
pay double the yearly value, and if he gives notice to quit and holds 
over he shall pay double the yearly rent {Sh. R. P. 85). 

163 The person or persons from whom the consideration moves 
are those sued, and the person or persons to whom the consideration 
moves are those to be sued. As to agents suing, see answer 133. 
As to suing carriers, see answer 44. 

164 (1) When the contract is a covenant running with the land 
or the reversion. 

When the person not named is 

(2) An undisclosed principal, or when his agent has contracted in 
his own name. 

(3) A person ratifying an engagement another has made for him. 

(4) The assignee of a chose in action. 

(5) A person benefitting by any covenant or condition respecting 
land in an indenture under 8 & 9 Vict. c. 106 {Sh. Contr. 11). 

165 Parol evidence is admissible to show that a person not named 
is liable as an undisclosed principal or to charge the members in* 
dividually, but it is not admissible to excuse a person named. If an 
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agent signs in his own name, he can show that it was intended that 
he should not be answerable, but not that the plaintiff was aware 
that he was not the principal (5^. Contr. 61). 

166 By Statute :— 

(1) Those under sects. 4, 17 of the Statute of Frauds. 

(2) Agreements with seamen. 

(3) Contracts of insurance. 

(4) Sales and assignments of copyrights. 

(5) The contract of marriage. 

(G) Special contracts imder the Bailway and Canal Traffic Act. 

(7) Transfers of shares in companies. 

(8) Loans, &c. to traders under the Partnership Amendment 

Act. 

(9) The contract of apprenticeship. 

(10) Transfers of registered ships, which must be by deed. 
By Common Law :- 

(1) Bills of exchange and promissory notes. 
The following must also be by deed. 

(2) Grants of incorporeal property (this, however, is a con- 

veyance and not strictly a contract). 

(3) Authorities to agents to execute deeds, £c. 

(4) Contracts by corporations. 

(5) Qifts of chattels where there is no delivery or possession 

{Sh. Contr. 47, 118). 

167 Written contracts are not of a higher nature in law than 
verbal ones, but there is more certainty in the production of writing 
as proof, it is being sure to have greater weight with a jury ; statutes 
however often direct that writing shall be given in proof, and not 
oral testimony. Thus, the Statute of Frauds, s. 7, provides that all 
declarations and creations of trusts — a trust may be called a contract 
(see 8h. Contr. 12) — of lands, tenements and hereditaments, shall be 
manifested and proved by some writing signed by the party who is 
at law enabled to declare such trust, or by his last will in writing. 
Again, if a negotiable instrument was lost, it was decided that no 
action would lie at law at the suit of the loser {Crowe v. Clatf^ 9 Uxch. 
604) ; whereas, if writing had not been necessary, there would have 
been nothing to lose — though this decision did not extend to ordinary 
written instruments, as the fact of their having been put in writing 
'^ould bo proved. 
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A further differenoe between written and verbal oontraots is that 
the former cannot be varied by parol agreement at the time, and if 
required bj law to be in writing, cannot be even subsequently varied 
by parol {Gosa v. Lord Nugent^ 6 B, 8f A. 58; Sh, Contr. 57). 
But a subsequent waiver by parol, if complete and unconditional, 
may be a good defence [German v. Salisbury^ 1 Vern. 240), query, 
whether at common law. Noble v. Ward (L. i?., 2 Exch. 135) 
decides that a new verbal agreement intending to supersede a written 
contract, but, by reason of the Statute of Frauds, incapable of being 
enforced, cannot operate as a rescission of the former contract, the 
ground being, there is nothing to show any intention of the parties to 
supersede the first contract absolutely ; but it does not prove that a 
verbal waiver of a written agreement is no defence at law (see 
Polhck,2nded.^Z9). 

The main difference, however, between verbal and written con- 
tracts is in the mode of proof. 

168 All representatives as to the quality of the goods, if so in- 
tended, but not vague assertions or exaggerations, and the form of 
words is immaterial (Chandehr v. Lopiis^ 1 Sm. L, C). 

169 There will be presumed a warranty — 

(i) Of title — when the goods sold are at the time of the sale in the pos- 
session of the vendor, or of a third party, unless the contrary is expressed, 
(ii) That they are merchantable when an examination of them is 
impracticable at the time of sale. 

(iii) That they are reasonably fit for the purpose required when 
upon an executory contract of sale they are to be manufactured, or to 
be procured, for a particular purpose, 
(iv) Against all latent defects— 
(a.) When the seller knew that the buyer did not rely on his 
own judgment, but on that of the seller, who knew at the 
time, or might have known, of the existence of the defects ; 
(b.) Where, from the situation of the parties (as in the case of a 
manufacturer), the seller might have provided against the 
existence of defects, or where a warranty may be presumed 
from the very nature of the transaction, 
(v) Where goods are sent by sample, that the bulk corresponds 
with the sample in nature and quality (JFh, L. L.) 

170 If the parties add to the ordinary description of the thing 
contracted for any other term they please, so as to make it an 
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essential part of the contract, the term so added is called a conditioD, 
and if not fulfilled the buyer need not keep the goods. A warranty . 
is an imdertaking which, though part of the contract, is '^ collateral 
to the express object of it" {Chanter v. Hopkinsy 4: M. Sf JF. 399), 
and the buyer cannot reject the goods, but may obtain compensation 
(Pollocky Contr.f 2nd ed. 465). 

171 Brass may be tendered to pay 1«. or less — silver to 40«. or less 
— gold to any amount. Bank of England notes to any amount, 
except at the Bank itself or its branches. A tender must be for the 
full amount — ^imconditional — continuous, and made before action. 
It bars interest from its date [Slu Contr, 274). 

172 No. 

173 Where the law creates a duty, non-performance makes a 
person criminally liable, and impossibility excuses — e.g.y to feed an 
infant intrusted to one's care. 

Where a person himself creates a duty, he becomes liable to an 
action on non-performance, and impossibility of fact (secus of law) 
is no excuse, for he might have provided against it, e.g., when a 
tenant accepts a lease he covenants to pay the rent (in any case), and, 
if he pleases, he can make a proviso for cesser of such payment in 
the event of the premises being burnt, or on any other contingency 
{Sh. Contr. 201). But when a duty is created by law, disability to 
perform it always excuses, for lex non cogit ad impossibilia, — ^thus, 
from the relationship of landlord and tenant, the latter impliedly 
undertakes to do proper repairs ; but from this he is excused, if the 
premises become non-existent from fire, or injured by vis major 
{Redman 8f Lyon, L. Sf T. 105). 

174 The lex loci contractus is the law which governs the interpre- 
tation of personal, and the lex loci rei sitae of real, contracts. If a 
contract to be performed in a foreign country is made in England, 
it will be construed according to the lex loci solutionis, e, g. the 
foreign country {8h. Contr. 64). 

176 No. A. is bound to remove it, and there is no consideration. 

176 (i) Yes ; evidence showing what was intended, and, if none, 
ordinary oil, as so understood by the trade, would be presumed. 

(ii) Yes ; and it would be presumed, m the absence of evidence to 
the contrary, that palm oil was intended. 

177 Yes ; he becomes immediately liable to an action. 



( 33 ) 



TOET. 



1 An aotion ex oontractu is one brought for breach of contract — an 
engagement which arises from consent, and privitj is essential. An 
action ex delicto arises from a wrong inflicted without or against the 
consent of the party sustaining it. Consent in this case would 
altogether take away any right of action, and, of course, there can 
be no priyity. In a criminal prosecution, the question of consent is 
altogether immaterial ; the fact of a person consenting to be made 
the subject of a crime, does not make the act less criminal in the 
perpetrator. The aim of actions of tort and contract, is to obtain 
damages in consequence of some breach of private right; that of a 
criminal prosecution, is to punish a breach of public right. In the 
former the motive is immaterial, and no inquiry is made respecting 
it ; in criminal matters the motive is everything ; no crime can be 
committed unless it is actually or constructively intended. In the 
awarding of damages for breach of contract or tort, the measure in 
the former case is determined by the stipulations of the parties, and, 
in the latter, by its adequacy to the injury inflicted. In criminal 
convictions the question of damage, though compensation to the 
person injurdd may sometimes additionally be awarded (see 33 8f 34 
Vict c, 23, M. 3, 4 ; H. 44), does not enter ; justice is only fulfilled by 
the punishment of the offender. Many persons again, e» g. infants 
and married women, &c., may be proceeded against criminally or in tort, 
who cannot be made liable on a contract. Sometimes the same 
facts leave it to the option of the party aggrieved to pursue either 
eourse. Thus, a person may fraudulentiy obtain goods under cir- 
cumstances which will render him liable to be indicted, (i) for a 
misdemeanor (as when he afterwards seUs the goods and receives the 
proceeds of the sale, he will be liable to an indictment for fraud or 
false pret^ioes) ; (ii) to trover, at the suit of the rightful owner, for 
the conversion ; or (iii), to an action for money had and received, 
notice of the criminal or tortious ingredients being waived. Again, 

s. n 
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a libeller may often be proceeded against by indictment or by action. 
A forcible entry or an assault is indictable, or will give the injured 
party a remedy in trespass {Br. C. L. Bk. 3, c, 5). 

2 "Damnum sine injuria," is loss without legal injury; — this is 
not actionable : but " injuria sine damno," legal injury without loss, 
is (subject to exception) actionable, — for when a legal right has been 
infringed, a cause of action immediately arises, though the damages 
may be merely nominal, e. g. an attorney who compromises a suit 
contrary to instructions from his client, will be liable without proof 
of special damage {Fray v. Voulcs^ 1 E. 8f E. 839 ; Br. Legal 
Maxima), 

3 Contributory negligence is such negligence in the plaintiff that, 
although the defendant may have been in fault, yet the plaintiff 
might, by the exercise of ordinary care, have prevented the injury com- 
plained of from happening to him. When shown, it will defeat the action. 

4 The husband of a married women is liable for her torts com- 
mitted before and during coverture. After its dissolution or his 
death she is personally liable. 

An infant is liable for torts. 

5 An infant is never liable for torts arising out of contract. 

All distinctions between the forms of actions are now abolished (but 
the names are retained for the sake of convenience), and J. A., Ord. 
55, rule 1, provides that costs shall lie at the discretion of the Court, 
repealing former statutes on the subject {Bradley v, GarneUy 3 L. JR., 
A. a 944; affirming Parson v. Tinling, 3 C. P. D. 119). 

6 Detinue might be maintained by one who had either an absolute 
or special property in goods against another who was in actual pos- 
session by delivery, finding, &c. The plaintiff sought to recover the 
goods in specie, or, on failure thereof, the value, and also damages 
for the detention. An action now lies for recovery of goods in the 
High Court, the judgment in which is enforceable by writ of delivery. 

Trover was a special action on the case, which might be maintained 
by any person who had either an absolute or special property in goods, 
for recovering their value against another who, having obtained pos- 
session of them lawfully, had wrongfully converted them. This is 
no longer a technical form of action. 

The advantage of detinue over trover was, that by 0. L. P. A., 
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1854, B. 78, the Court could order the return of the specific chattel, 
not allowing the option of paying its value. 

7 He can refuse when the traveller is drunk or suffering from a 
contagious disease, or comes for an improper purpose, or will not 
tender a reasonable price, or when he (the innkeeper) is full. The 
remedy for non-admittance is by action on the case {Fell v. Knight^ 10 
X. e/^, Exch. 277), or he may be indicted at common law (i2. v. Ivens^ 
7 C.SfF. 219). 

8 26 & 27 Vict. c. 41 , provides that no innkeeper shall be liable 
for property lost, except horses or other live animals, or their gear, 
&c., or any carriage, for more than 30/., unless (i) they were lost by 
the wilful act of himself or servant ; or (ii), they were deposited 
expressly for safe custody with him, provided in that case he may, 
if he think fit, require, as a condition of his liability, that the property 
shall be placed in a box or some receptacle sealed by the party de- 
positing. If the innkeeper refuses to receive the goods for safe custody, 
or if, through his default, the guest is unable to deposit them, he will 
not be entitled to the benefit of the act. 

41 & 42 Vict. c. 38, permits the landlord to sell in six weeks any 
horses, animals, or goods which have been left with him, whei-e the 
person leaving them is indebted for his expenses or their feeding, on 
giving a month's notice of his intention by advertisements. 

Independently of the Acts, an innkeeper is liable for his guest's 
goods, unless lost by the act of God, or vis major, or the negligence 
of the guest himself {Sh. Conir. 92 — 95). 

9 Where the injury is of a lasting nature, so that its consequence 
is to damage the reversion {Cox v. GluCy 5 C. JB. 533 ; £r. C. L. — Torts 
to Property), 

[//» the question f the last uord ^'reversion" should be ^^ property y\ 

10 It is meant that everyone's house is his castle, as well for his 
defence against injury as for his repose ; a man in defence of his 
house may kiU thieves, &c., and the law will not allow a breaking to 
execute a civil process. However, 

An outer door may be broken by the sheriff — 

(1) To give possession to a plaintiff who has recovered in eject- 
ment. 

(2) Where the execution is at suit of the Crown, as where a felony 
or misdemeanor has been committed. 

p 2 
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(3) After demand of admission (and refusal), to take a person 
escaped from arrest {Lloyd y. SandilandSf 8 Taunt. 250). 

(4) After demand of admission (and refusal), to take another, or his 
goodB if brought there to escape the ordinary process of law, for a 
man's house is only a castle for himself {Semayne^a case, 5 Bep. 91 ; 
Br. Legal Maxims — Domus stta cuique tutissimum refugium). 

11 There is no contribution between tort feasors. In contract 
there would be contribution. 

12 The maxim is, Actio personalis moritur cum persona, — that the 
injured party cannot recover, death putting an end to every action 
arising from a tort. By 3 & 4 Will. IV. c. 42, s. 2, it is provided, 
that an action may now be maintedned against the executors and 
administrators of any person deceased for any wrong committed by 
him in six months before his death, against another person in respect 
of his property, real or personal; and it must be brought in six 
months after the commencement of the administration {Br. Legal 
Maxims). 

13 9 & 10 Yiot. c. 93, passed to compensate the families of persons 
killed by accidents, provides, that whenever the death of a person 
shall be caused by any wrongful act, such as would if death had not 
ensued have entitled the party injured to recover damages in respect 
thereof, then every such person as would have been liable if death had 
not ensued shall be liable, notwithstanding the death, although it was 
caused under circumstances amounting at law to felony (s. 1). Every 
such action shall be for the benefit of the wife, husband, parent or 
child of the deceased, and shall be brought by his executor or admi<» 
nistrator, the jury directing the shares the above persons are to get 
(s. 2). Only one action shall lie in respect of the same cause of 
complaint, and it must be commenced in twelve months from the 
deatli. 

By 27 & 28 Yict. c. 95, s. 1, if the executor does not bring it in six 
months, the parties interested may do so. 

14 Civil proceedings are stayed till the felon is prosecuted, the 
wrong done to the public being the most important ; subject to this, 
there is nothing to prevent the party injured from obtaining civil 
redress. For injuries falling under Lord Campbell's Act it is ex- 
pressly provided, that the dvil remedy shall not be interfered with. 



TORT. 37 

15 (1) For the invaaion of a legal right. The oharaoteristio of this 
class isy that the plaintiff to recover need only show — (i) the existence 
of the light ; (ii) its violation ; the question of his having sustained 
damage is immaterial {Ashby v. Whiter 2 Ld. Raym. 953). 

(2) For the violation of a public duty, and consequent damage to 
the complainant. Here the plaintiff must show — (i) the existence of 
the alleged duty; (ii) its breach; (iii) damage. 

(3) For the breach of a private duty, and consequent damage to 
the complainant. Here the plaintiff must be able to prove some kind 
of contract or obligation, out of which the specific duty, with a breach 
whereof the defendant is charged, will flow in legid contemplation 
{Br, Legal Maxims — Ubijus ibi remedium; Br, C, X., Bk, III, ch, 1). 

16 Intent and act are both necessary to make a man guilty. Thus, 
for a person to be convicted of murder, the fact of the slaying, and 
also the deliberate intent to kill, must be shown. Again, guilt can 
never be imputed to persons incapable of design by reason of imma« 
ture years or otherwise. 

In libel and slander the rale is, that where an occasion exists, 
which if fairly acted upon furnishes a legal protection to the party 
who makes the communication complained of, the actual intention of 
the party affords a boundary to legal liability. If he had that legiti- 
mate object in view which the occasion supplies, he is neither civilly 
or criminally amenable ; if, on the contrary, he used it as a cloak for 
maliciousness, it can afford him no protection {Br. Legal Maxima — 
Actus nonfacit^ 8fC.), 

But in other actions of tort, intention is not considered. 

17 See Ans. 1. 

18 A master is not liable for an injury done by one servant to 
a fellow servant, unless the fellow servant is in a different branch of 
employment (for then he has all the privileges of a stranger) or unless 
the master has himself directly contributed to the injury, or indirectly 
by engaging an incompetent fellow servant or defective machinery, 
for the servant on engaging himself is supposed to submit to risks 
incident to the employment. The master is answerable for injuries 
done by the servant to a stranger, for the act of the servant is con- 
structively the act of the master, provided the servant is acting on his 
master's business. 
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For injuries done by a stranger to a servant^ the stranger would bo 
liable.* 

19 If there is a warranty in a contract all that it is necessary to 
prove in order to recover is (1) that the warranty was made ; (2) that 
it was broken ; while, in a false representation, as well as alleging 
scienter the plaintiff must show that the representation was 
(i) of an existing fact; (ii) of a false fact; (iii) that the plaintiff 
contracted relying on the fact. It is often difficult to distinguish 
whether a statement is a representation or a warranty; generally 
every statement at the time of a sale shall be taken to be a warranty 
if so intended {Chandehr v. Lopus, 11 Sm. L. C). 

20 (1) All proximate and consequential damages are recoverable 
provided the latter are not too remote and flow directly from the 
tortious act. Nominal damages are given when no real ones have 
accrued. In some cases there may be additional damages for the 
injury to the feelings — ^these are said to be vindictive. 

(2) The loss occasioned by the breach of contract only is the 
measure of damage, for there is no reason why the plaintiff should 
gain anything additional by bringing tort when he might have sued 
for the breach of contract (see Br. C. L, — Measure of Damages), 

21 (1) In defence of person or property — ^which is founded on the 
right of nature to repel force by force ; but the force must not exceed 
what may be necessary to effect the end in view. 

(2) A person may take his goods from the land of another when 
they have been tortiously removed there. 

(3) A lawful owner may make a peaceable entry on land wrong- 
fully held, and may eject with no xmnecessary violence the tenant in 
possession. 

(4) A nuisance may be abated by the party injured thereby, 

(5) A person may distrain cattle or goods for non-payment of rent, 
and also another's cattle damage feasant {Br, C, Z., Bk, III, ch, 5). 

22 A libel is a malicious defamation expressed in print, by writing, 
or by signs, tending to injure the reputation of another and exposing 
him to public hatred, contempt, and ridicule. It differs from slander, 
the latter being oral defamation, and, moreover, from a libel damage 
is always implied by law, whereas some kinds of slander only are 
actionable without proof of special damage. Further, libel is often 
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punishable criminally, and slander very rarely. The question as to 
libel or no libel rests with the jury, unless the defence is that the 
communication was privileged. It has, however, long been the 
practice in such cases for the judge first to give a legal definition of 
the tort charged, and then leave it to* the jury to say whether the 
facts necessary to constitute that offence are proved to their satisfac- 
tion {Br. C. L. — Torts to the Reputation). 

23 In a civil action for libel the truth is an excuse, as it defeats all 
claim for damages. 

24 A communication is privileged when made bon& fide by the 
party charged, in the performance of some social or moral duty, or in 
the conduct of his own affairs and with a fair and reasonable hope of 
protecting his own interest in a matter where it is concerned, or when- 
ever there is a correspondmg interest in the party receiving the com- 
munication, and also in some special cases {Br. C. L. — Torts to the 
Reputation.). 

25 Only when he has sustained special damage thereby, for it 
then becomes a private nuisance as well, as far as he is concerned, and 
ho has a like remedy by action as he would have for a private one 
{Iveson V. Moore^ Conih. 58 ; Br. C. L. — Torts to the Person). 

26 The test suggested by Knight Bruce, V.-C, in Walter v. Selfe^ 
4tDe Q.8f 8. 316, was " Ought the inconvenience in question to be con- 
sidered in fact as more than fanciful or as one of mere delicacy and 
fastidiousness, — as an inconvenience materially interfering with the 
ordinary comfort, physically, of human existence, not merely accord- 
ing to elegant or dainty modes and habits of living, but according to 
plain, sober, and simple notions of the English people ? " 

27 (1) The father in his own name sues to recover for the injuries 
he has received ; and (2) the son sues by his next friend, probably 
the father (0. 16, r. 8). 

28 It is provided that the defendant may plead that the libel was 
inserted without actual malice or without gross negligence, and before 
the commencement of the action or at the earliest opportunity after- 
wards he inserted a full apology, or if the newspaper in which the 
libel appeared should be ordinarily published at intervals exceeding 
one week, that he had offered to publish the said apology in any 
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newspaper to be selected bj the plaintiff ; and at the time of the plea 
he may pay into Court a sum of money by way of amends. 

29 An action will not lie even though his answers were dictated by 
maUce, but if he speaks on matters purely collateral and foreign to 
the subject on which he is examined, he cannot be considered a 
witness qusl those statements, for they are not compulsorily drawn 
from him. 

30 The legal ground is the loss of service of the daughter, in which 
the parent is supposed to have a legal right or interest. This must, 
therefore, be proved; but, as this law operates harshly — ^for the 
daughter may be in the service of another — the Courts will willingly 
grasp the slightest proofs of loss of service to establish the relation of 
master and servant between parent and child, the existence of the 
action depending upon that fact {Br. C. 2/., £L III. ch, 4). 

31 The gist of trover was that the goods were converted to the 
use of the defendant. A conversion is where a person having the 
goods of another in his possession, applies them to his own use wifh- 
out the consent of the owner. Such application to the finder's use 
can be evidenced by a demand for the goods, and a refusal to give 
them up. Actions have now no distinctive forms. 

32 An action on the case lies for a consequential injury. 

33 He can bring an action of trespass for entry on the land; but 
the bird belongs to A. 

34 An account of personal estate having been decreed in equity, 
the defendant charged the plaintiff with a debt due to the estate* It 
was proved the defendant had wrongfully opened a bundle of papers 
relating to the account, which had been sealed up and left in his 
hands, and that he had altered and displaced them, and it could not 
be known which might have been abstracted. The Court disallowed 
the defendant's whole demand, although the Lord Chancellor declared 
himself satisfied that all the papers were there {Wardaur v. BereS' 
ford, 1 Vern. 452). 

So, when a man tortiously withholds the evidence by which the 
nature of his case would be manifested, eveiy presumption to his dis- 
advantage will be adopted. 

So with the spoliation of ships' papers. 

So, if a man withholds an agreement, with which hais chargeable, 
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after a notice to produoe, it is presumed as against him to have been 
properly stamped, unless the oontraiy appear. 

Where a person who has wrongfully converted property will not 
produce it, it is presumed as against him to be of the best description 
{Br. Legal Maxims). 

« 

35 See Ans. 28. 

86 If he arrests pursuant to a warrant, he is always justified, 
unless the arrest was malicious and without cause. But he is only 
justified in arresting . without warrant (i) when a felony has been 
committed, and he had good grounds for suspecting that the plaintiff 
was the felon ; (ii) when assisting an officer, who demands his aid ; 
(iii) to stay a breach of the peace committed in his presence; 
(iv) when he finds a person committing an indictable offence by 
night, or any offence (except angling in the daytime) punishable 
under the Larceny Act, or against the Coinage Act, or against the 
Malicious Injuries to Property Act, if he is the owner, or his agent 
or servant ; or if a vendee, pawnee, &c,, on suspecting that, with 
respect to any property offered to him, an offence punishable under 
the Larceny Act has been committed (jET. 310). 

37 In cases of treason, felony, or suspicion of them, or breach of 
the peace. 

38 When he is himself in occupation of premises whereon a 
nuisance has been erected, or has in some manner participated in or 
expressly sanctioned the erection of a nuisance {Todd v. Flight, 9 
C. B.y N. 8. 377). When a nuisance caused by non-repair exists 
upon premises let from year to year, the reversioner wiU be liable for 
damage caused by such nuisance, if, since its creation and before the 
damage resulted from it, he could have determined the tenancy, and 
did not do so {Oandy v. Jubber, 33 L. e/"., Q. B. 151). When liable, 
his liability is founded on the principle that he has not taken due 
care to prevent the doing of acts which it was his duty to prevent, . 
whether done by his servants or others {Reedie v. L. and N. W. Railway 
Co., 4 Exch. 241; Br. C. L.—TorU to the Person). 

39 The essential ground for an action for a malicious prosecution 
is, that a legal prosecution was instituted or carried on maliciously, 
and without any reasonable or probable cause, whence damage ensued 
to the plaintiff. 



42 * TORT. 

The allegation of the want of probable cause must be expressly 
and substantially proved, and cannot be impHed even from the most 
express malice. Malice may be implied from want of probable cause. 
The knowledge of the defendant is also implied {Johmtone v. Sutton^ 
1 T. R. 544). 

It is a question for the jury whether the facts brought forward 
in evidence are true or not ; but the question what is reasonable or 
probable cause is matter of law, to be determined by the judge 
{Bi\ C. L. — Torts to the Reputation). 

40 Highways are created either by dedication or Act of Parlia- 
ment, and regulated by the General Highway Act, 6 & 6 Will. IV. 
c. 50, and some more recent statutes. These Acts contain provisions 
making illegal the non-repair of highways under highway boards, 
and impose penalties on persons placing buildings, rubbish, &c. on the 
roads, incroaching on the soil, sinking pits or engines within twenty- 
five yards of the road, &c. ; and even a trespasser may recover. 
Further, neglect of statutoiy duties are actionable, — as when railway 
companies neglect to erect and maintain bridges, and negligently 
manage the gates placed across public carriage roads, &c. 24 & 25 
Yict. c. 100, s. 13, makes it a misdemeanor to set spring guns, &c.; 
and damages may be also obtained even at the suit of a trespasser 
{Addison on Torts). Other nuisances to highways not provided for 
in the Acts axe actionable at common law as being public nuisances, — 
e.g. obstructions, carrying infectious persons, creating noxious vapours, 
&c., leaving premises adjoining the land in a ruinous state, &c. (27>iefer- 
M/onTorfo, 95— 97). 

41 Trespass is for a direct, and case for a consequential, injury. 
For trespass a person must have actual or constructive possession ; 
and the gist of the action consists in the tmlawful taking, whereas in 
trover it consists in the unlawful conversion. Trover is a form of 
case ; but see Ans. 6. 

42 See Ans. 6. 

43 A person could have brought either trespass or trover when 
both the taking and conversion were tortious. But the different 
forms exist no longer. 

44 The defences are — (i) That the Court has no jurisdiction; 
(ii) Justification ; (iii) Not guilty by statute ; (iv) The plea in bar ; 
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(y) Demurrer; and also (vi) Son assault demesne, if the action is 
for trespass to the person. 

45 A. can sue (trespass) for the entry, and obtain any further 
damage occasioned by the loss of the tree. B. can sue (case) for the 
injury to his reversion. All actions are now the same in form. 

4ff The master is not liable; for the stevedore is, according to the 
charter-party, the agent of the charterer who appoints him. 

47 A corporation is liable for a tort, if the thing done is within 
the purpose of the corporation, and has been done in such a manner 
as to constitute an actionable wrong if done by a private individual 
(Green v. London General Omnibus Co.^ 7 C, -B., If. 8. 290). Thus, 
it may be liable in damages for the improper and careless construc- 
tion and management of dangerous premises, or for an assault, &c, 
committed by its servants in the discharge of their duty, but not if 
the servants act beyond the scope of their authority {Addison, c. 4). 
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1 Primary or best eyidence is the highest degree of evidence — ^that 
which in the eye of the law affords the greatest certainty of the thing 
in question. Thus a deed or will is primary evidence of its contents, 
and if a copy be tendered while the original exists or is produoibley it 
is reasonable for the Courts to assume that the person who might have 
produced the original, but omits to do so, has some private and in- 
terested motive for tendering the copy in its place, and to object to its 
production {Powell^ c. 4). 

2 The question of probable cause must be decided exclusively by 
the judge, and the jury can only be permitted to find whether the 
facts alleged in support of the presence or absence of probability, and 
the inferences to be drawn therefrom, really exist {Mitchell v. Williams^ 
II M.8f JT. 17.205). 

The question of reasonable time is more open to doubt than that of 
probable cause. In cases of frequent occurrence, the Courts, for 
commercial convenience, have laid down rules ; and in these cases the 
duty of the jury is simply confined to deciding whether the facts fall 
within the rules or not. The judges have, with respect to the pre- 
sentment of bills for tendering rent or delivering goods, taken upon 
themselves to decide as a question of law what constitutes reasonable 
hours. A reasonable notice for a yearly tenant to quit has been held 
to mean a six months' notice. 

The jury decide what is bona fidesj but in certain oases the Court 
will presume the existence of fraud, &c., and then will draw its 
inference with the aid of the jury. 

What amounts to negligence is determined by the jury, for in most 
cases the judges have not the materials to enable them to decide such 
questions by rules of law. Thus, whether a surgeon has treated his 
patient negligently, whether a gratuitous bailee has lost his deposit by 
gross negligence, are points which the law cannot sufficiently define 
{Taylor^ Part /. c. 3 ; Powell^ c. 11). 
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3 It is inadmiflsible when the piimaiy is forthcoming, otherwise it 
is allowed. Thus, where the production of an original is im- 
possible or highly inconvenient, as in the case of mural monuments 
or records in public books ; when a witness, not bound to produce 
the original, refuses to do so'; when the evidence required is the 
result of voluminous accounts, &c. ; where the law raises a strong 
presumption in favour of the existence of the document, &c., as the 
written appointment of a public officer, &c. {Tat/lory Part 2, c, 5). 

4 The issue must be proved by the party who asserts the affirma- 
tive in substance, and not merely the affirmative in form. There are 
two tests for asoertaining this. 1st, who would be unsuccessful if no 
evidence were given P 2nd, who would fail if the particular allega- 
tion in question were struck out of the pleadings P 

On that party is cast the burden of proof, excepting (i) where there 
is a disputable presumption of law in favour of one party, the other 
must disprove it.— (ii) In every case the onus probandi lies on the 
person who wishes to support his case by a particular fact which lies 
peculiarly within his knowledge, or of which he is reasonably 
cognizant {Powell^ c. 18). 

5 There is no objection to a person who has been convicted giving 
evidence (6^7 Vict. c. 86), though the jury are not likely to attach 
much credence to what he says. 

A party interested may give evidence, unless the proceeding is 
criminal, and he falls under the exceptions noted in Answer 32 (i). 
So may a party to the record ; but in a criminal trial the accused or a 
fellow prisoner cannot give evidence. 

6 The engagement and its breach must be shown. Both parties 
may now give evidence (32 8f 33 Vict. c. 68, 8. 2). But that of the 
plaintiff must be materially corroborated to entitle him to a verdict. 

7 When it relates to the cause of death — ^provided that the de- 
ponent knew of his approaching end — and the death must actually 
have taken place, or the deponent have been in such a state that he 
will never be able to travel or give evidence (30 8f 31 Vict. c. 35, «. 6). 

8 When it is against some pecuniary or proprietoiy interest 
{Sussex Peerage case, 11 C. Sf F. 103—114). 

9 Hearsay evidence is. that which is leamt by word of mouth, or 
somehow originates from a person not on oath; it is, in fact,. any 
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thing which does not derive its value solely from the credit given to 
the witness himself, but which rests on the veracity and competency 
of some one else from whom he has heard it. 

There are some real and apparent exceptions to the rule. 

(1) Acts and declarations which form part of the res geatce — 
which are evidence of the declarant's knowledge, belief, or 
intention, but not proof of the facts themselves — may be 
shown ; and also, 

(2) Declarations where the fact that a statement was made, and 
not its truth, are in question. 

(3) Expressions of bodily and mental feelings, as complaints of 
injuries. 

(4) Declarations against interest. 

(5) Declarations in the course of business or office. 

(6) Dying declarations of the party killed. 

(7) Declarations by a deceased member of the family in a 

question of pedigree — e, g, the fact of relationship between 
particular persons, birth, marriages, &o., — ^provided they are 
made anU litem motam, 

(8) In questions of public interest, hearsay is allowed if the 

evidence is of a person's reputation. 

(9) On the second trial of a cause between the same parties the 
evidence of a witness examined at a former trial, and since 
deceased, is receivable, and may be proved by the testimony 
of a person who heard it, or by notes made at the time 
{Taylor^ Part 2, c. 7 ; Best^ Book III. c. 4). 

10 When thirty years old, and coming from the proper custody, or 
from that custody in which it was most reasonable to expect to find 
them — the subscribing witnesses being presumed to be dead ; and this 
presumption is not affected by proof that they are living, or even 
actually in Court {Taylor ^ Part L c. 5). 

11 (1) The evidence must correspond with the allegations, but the 
substance of the issues only need be proved. 

(2) It must be confined to the points in issue. 

(3) The burden of proving a proposition at issue lies on the party 
holding the substantial affirmative. 

(4) The best evidence of which the case in its nature is susceptible 
must be produced. 
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These are the four general mles, under whioh there are many 
minor ones {Taylorj Part IL). 

12 That an entry of a deceased against his own interest is 
evidence of the facts stated in it, and may be used to prove collateral 
and independent matters not themselves against the interest of the 
declarant (10 JEast^ 109). In that case, the books of an accoucheur, 
who had attended the mother in her confinement, were produced ; 
and as the charge on a certain day was marked paid, the entry was 
reckoned evidence of the date of the child's birth. 

13 They are privileged; but the privilege is the client's, not the 
attorney's ; and he may waive it if he pleases. 

14 See Ans. 10. 

15 That every person over fourteen is acquainted with the 
criminal, and also the civil law of the land. 

That a sane man at the age of discretion contemplates the probable 
result of his own acts. 

That ancient deeds and wills were duly executed. 

That an infant cannot commit a crime. 

That where husband and wife have cohabited together, and no 
impotency is proved, the children are legitimate, even though it is 
shown that the wife is unfaithful, &c. {Taylor ^ Part I. c. 5). 

16 On the landlord^ as his allegation is affirmative in substance, 
though negative in form ; it being presumed that every person does 
what he should do, and that the tenant, being bound to keep the 
premises in repair, has done so. 

17 Yes, by Lord Brougham's Act— 14 & 15 Vict. c. 99 {Taylor^ 
Pari I. C.2). 

18 Yes. See Ans. 6. 

19 (1) In introductory or immaterial points, to set a nervous 
witness at his ease, and hasten coming to the point — thus saving 
time. 

(2) When a witness, in the opinion of the judge, turns hostile to 
the party calling him. 

(3) For the purpose of identifying persons or things which have 
been described, the attention of the witness may be directly 
pointed to them. 
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(4) Wlien a*witne8S is called to oontradiot another, who has sworn 
to a certain fact, he may be asked in direct terms whether that iact 
ever took place. 

(5) When a witness is unable to answer general questions, from 
defective memory, or the complicated nature of the matter on which 
he is interrogated. 

(6) When the particular matter is not disputed. Thus, where a 
witness, having deposed to a fact, has not been cross-examined on 
that fact, questions may be put which assume the fact. 

In (1) and (6) the leading questions are not objected to. 
In the rest they may be asked as a matter of right {Best^ Ev. 804 ; 
//. 403). 

20 When he turns, in the opinion of the judge, hostile to ihe 
party producing him, he may be contradicted by other evidence, 
though general evidence of bad character cannot be given. And, by 
leave of the judge, it may be shown that he has made at another time 
a statement inconsistent with his present one, after mentioning the 
circumstances of the supposed statement to him, and asking whether 
he has made it or not. 

21 See Ans. 31. 

22 When several persons are jointly interested in the subject- 
matter of a suit, the general rule is, that the admissions of one are 
receivable against himself and fellows, when jointly suing or sued, or 
whether the action is brought against or for one or more separately ; 
provided the admission relates to the matter in dispute {Whitcomb v. 
Whiting, 2 Doug. 652). 

28 Yes {R. v. Blm, 7 A. 8f JE. 555). 

Hearsay evidence of particular facts is inadmissible as to public 
rights, e. g. in the question whether a road is public or private, 
declarations by old persons, since dead, that they have seen repairs 
done upon it. But a witness may state what the dead man said 
about the reputation of a right of way or common, &c.; and of course 
he can state what passed in his own time {Berkeley Peerage case, 4 
Camp. 415 ; Taylor, Part 11. c. 9). 

24 In actions arising from breach of contract, the intention is 
immaterial, the point being the damage solely ; therefore such 
evidence is inadmissible. 
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26 The produotion of the origiiial can only be dispensed with 
when impossible or out of the question, and then secondary evidence 
of its contents is admitted. 20 & 21 Vict. c. 77 allows the plaintiff 
to give ten days' notice before the trial, that he intends to give the 
probate in evidence ; and the probate will be sufficient, unless the 
defendant gives notice in four days, that he means to dispute the 
will. 

26 The Bankers' Books Evidence Act, 1879, repealing the Act of 
1876, provides that a copy of any entry in a banker's book shall be 
prim& facie evidence of it, after it is proved that the entry was made 
in the ordinary way of business in one of the bank books which is in 
the control of the bank. The copy must be verified by some person 
who has examined it with the original. In any legal proceedings to 
which the bank is not a party, no officer of the bank, unless by order 
of the judge, shall be a compellable witness. The Court or judge 
may order any party to inspect the banker's books, and take copies. 

27 See Ans. 37. 

28 When the infant is under seven, it is an irrebuttable presump- 
tion that he cannot commit a crime. 

When he is between seven and fourteen, the presumption is, that 
he cannot ; but this may be rebutted by evidence of precocity. 
Over fourteen, he is in the same position as an adult. 

29 The record must be produced when its existence is the matter 
at issue, or it may be proved by exemplification under the Great Seal, 
or by an examined or sworn copy ; but where its validity is not at 
issue, it may always be proved by an examined or sworn copy {Powell ^ 
Ev. 4 ed. 314). 

30 By its bare production, or that of a copy proved to correspond 
with it. 

31 The jury now determine whether the innuendos in a writing, 
alleged to be libellous, refer to a particular person. 

They interpret a contract, letters, &c. which are written in so 
dubious a manner as to admit of different constructions, or which are 
to be explained by other transactions. 

They interpret technical words — thus, it is for them to determine 
what constitutes a dramatic production, so as to subject the person 
representing it to penalties imder 3 & 4 Will. IV. c. 15 {R. v. Sedgeley^ 
2B.8fA. 65). 

S. B 
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In some oases, as sending threatening letters, and in regard to 
foreign laws, the functions of the judge and jury do not seem to be 
very clearly defined. 

32 (1) The accused, or the husband or wife of the accused, or a 
fellow prisoner (but see Ans. 41 and 42). 

(2) Persons incompetent of understanding. Grenerally those who 
cannot commit a crime, cannot give evidence of one ; also those who 
do not believe in a future state of rewards and punishments. 

(3) Solicitors, counsel or their agents — without the consent of their 
cHents (H. 386). 

33 In matters of science, skill, travel, &o., the evidence of experts 
is allowed, that is, persons who have a special knowledge of the 
branch in question may be called to give their opinion, &c. as to the 
consequences, &c. of facts already proved. Thus, where the wounds 
of a murdered person are described, a surgeon may be asked his 
opinion as to whether they caused his death, and it is for the jury to 
determine how far they will adopt his opinion (JT. 404). 

34 Handwriting may be proved in various ways, e.g, — 

(1) By any one who has seen the party write (ex visu soriptionis). 

(2) By one who has carried on a correspondence, or had other 

opportunities of getting acquainted with his writing (ex 
scriptis olim visis). 

(3) By comparison with documents known and admitted to be 

in the handwriting of the party (ex scripto nunc viso) (see 
Ans. 39 j. 

36 The writing itself should be produced, as it is properly the 
best and only evidence ; but any competent witness acquainted with 
the terms of the contract may give oral evidence of it, when — 

(1) The original is lost or destroyed ; 

(2) It is impossible or very inconvenient to produce it ; 

(3) The other party has it and will not produce it when he ought 
to, from having had notice, &o. ; 

(4) The documents are voluminous, and their general result only 
is required; 

(5) The action is for detention or conversion. of the document, 
and not under the contract ; 

(6) A stranger has it who will not produce it, though called as a 
witness, and cannot be made to do so ; 
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(7) The oontract is unwritten, and the party relying on it can 
prove his case without showing its existence {Taylor ^ c. 4, 5). 

When instruments are attested by witnesses, the witness should 
be called, or his handwriting proved. Since 17 & 18 Vict. c. 125, 
s. 26, an admission \& sufficient to prove an instrument {Taylor ^ c. 4, 
5; Beat, 307; Poirell, 61). 

Also the Bankers' Books Evidence Act, 1879 (Sir John Lubbock's 
Act), makes copies of entries in bankers' books evidence without 
producing the originals. 

36 Acquaintance with the real handwriting, and a knowledge 
that the forged instrument did not quite agree with it, coupled with 
any direct or indirect pecuniary or personal interest in the uttering 
which would be sufficient for the jury to infer a guilty knowledge. 

87 If the instrument is one for which attestation is necessary, the 
witness must be called (if he is dead or cannot be produced, evidence 
of his death, &c. and handwriting, and that of the person executing 
the instrument, is sufficient) ; but deeds, &c. thirty years old or more 
and coming out of the proper custody, prove themselves. The execu- 
tion in other cases may be proved by proof of the handwriting of the 
grantor, or admission or otherwise (17 8f 18 Vict. c. 125, «. 26). 

38 Yes; and the penalty for not being stamped cannot be enforced. 

39 Yes. Comparison of a disputed writing with any writing 
proved to the satisfaction of the judge to be genuine, shall be per- 
mitted to be made by witnesses, and such writings, and the evidence 
of witnesses respecting the same, may be submitted to the Court and 
jury as evidence of the genuineness or otherwise of the writing in 
dispute. 

40 He can give evidence which may be taken for what it is worth, 
but he caimot be a juryman. 

41 It is always allowed when sufficient evidence of a felony cannot 
be collected from other quarters ; and it is perceived that the testimony 
of one of the accused will supply this defect, for otherwise it would 
frequently be impossible to find evidence sufficient to convict the 
greater offender {Hawk. P. C. b. 2, c, 46, «. 94) ; it is usual for the 
committing magistrate to hold out hope to this one, that if he will 
give evidence so as to bring the others to justice, he himself will escape 

E 2 
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punishment (-K. v. Rudd^ 1 Leachj 115). The approval of the pre- 
siding judge must be obtained, an application being made for this 
purpose (1 Phil Ev. 28, Qth ed,). Even during the trial the counsel 
for the prosecution will often, with the consent of the Court, take one 
of the prisoners out of the dock and put him in the witness box. 
But such testimony should be corroborated {R. 359). 

Lord Hale thought that a promise of pardon destroyed the compe- 
tency of the witness (2 JSiife, P. (7. 280) ; but this doctrine is now 
overruled {Roscocy Crim. Ev. 127, et seq.). 

42 Neither can give evidence for or against the other, or for or 
against any other person indicted jointly with the other, even though 
the testimony would tend even remotely for the consort's acquittal, as 
by shaking the evidence of a witness {R. v. Smithy 1 Mood. C. C, 289). 
Exceptions occur — 

(i) In treason, where they be witnesses against one another, 
(ii) In cases of personal injury, as assaults {R. 389). 

43 When the witnesses are dead, or too ill to travel, or have been 
kept out of the way by the accused, provided they were taken in the 
presence of the accused, and he had a full opportunity of cross- 
examination. 

44 That they ought not to convict imless his testimony is corrobo- 
rated. The verdict against such warning is good, the corroboration 
not being absolutely necessary. 

46 That a man shall be considered innocent until he is proved 
guilty. 

That all matters of doubt shall be construed favourably for the 
accused ; most especially so, in f avorem vitaa, in capital cases. 

That the best evidence must be produced, hearsay a^d also secondary 
evidence being generally inudmissible. 

That no evidence against the prisoner shall be heard unless he has 
had an opportunity of cross-examining. 

That no evidence not relevant to the issue must be admitted. 

That the burden of proof is thrown on the prosecution, being the 
party asserting the affirmative. 

That the evidence of accomplices should be corroborated. 

That confessions are only admissible where voluntary. 

That witnesses in support of character may be called. 
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That the evidenoe of the accused, and the htisband and wife of the 
aooufiedy is inadmissible (compare with Ans. 11). 

46 It can onlj be given as a rule to rebut evidenoe of good 
character, but the evidence must be general, not instancing particular 
acts of misconduct, though a previous conviction can be shown ; the 
statutes, however, which have sanctioned this latter course, make no 
mention of capital felonies {H, 411 ; Tatjhry 322). 

[2%e tcord *^b€8t^^ in the question should be "fea«^."] 

47 (i) That of two or more witnesses, though one materially 

corroborated will support a conviction, unless the perjury consists in 
contradicting a former statement, when the evidence of one witness in 
support of the original statement is sufficient. 

(ii) That of two or more witnesses, unless the treason consists in 
the assassination of the Queen or an attempt against her life or 
person, when one is sufficient. 

(iii) That of one witness is sufficient. 

Of course the more witnesses there are, the stronger the case. In 
perjury, the testimony of a second witness would be better evidence 
than any corroboration of that of one. 

48 The mother must show to the satisfaction of the justices — 
(i) That the child is hers ; 

(ii) That the person charged is the father, and her testimony 
must be corroborated (see Saunders on Affiliation). 

49 That all who believe in the existence of a Being, who will 
pimish false testimony, are competent to be witnesses. 

50 He cannot get it admitted anyhow, unless the fellow prisoner 
has pleaded guilty (22. v. Oallager^ 13 Coxj 61, C. C, B.; Archb. PI. 8f 
Cr. 303). 

61 It will only affect the one who made them, and not the other 
two; but if the jury have heard the statements, they cannot fail 
practically to have weight with them. 

62 The Secretary of State or a judge can issue a warrant to 
compel his attendance if he is in criminal custody, or it may be 
obtained by writ of habeas corpus ad testificandum, and if the custody 
is civil the process is alsa by writ of habeas corpus ad testificandum, 
obtainable at chambers, or by motion founded on an affidavit that he 
is a material witness {H. 397). 
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53 The mere sending the letter is a misdemeanour at common law, 
as inciting a breach of the peace, punishable by fine or imprisonment, 
or both. 

54 It may be given to show the motive for A.'s death (see Ans. 
152, ''Criminal Law''). 

55 That the defendant — 

(i) Was employed as a clerk or servant ; 

(ii) That the receipt of the money was for his master ; 

(iii) That he unlawfully appropriated it {H. 222). 

56 Prove (i) that the act was done by the defendant maliciously; 
(ii) That it tended to the immediate loss or destruction of the ship 

{Archb. PL 8f Or. 565). 

57 The rules are mainly the same, but in criminal cases they are 
generally construed so as to be more beneficial for the prisoner. 
Some of the points of difference are as follows : — ^That in criminal 
cases — 

(1) Sometimes more than one witness is required (see Ans. 47). 

(2) Confessions when admitted are conclusive, and they must be 

voluntary and received in their entirety. 

(3) A prisoner cannot be a witness, while in civil cases a party to 

a cause may be. 

(4) Husbands and wives cannot be witnesses. 

(5) The use of the depositions of witnesses who cannot attend, and 

also to contradict the witnesses at the trial, is different. 

(6) Dying declarations are admitted. See Ans. 7. 

(7) Witnesses to character are allowed. 

(8) The law presumes in favour of the innocence of the accused. 

(9) The evidence of accomplices is regarded with suspicion {H. 423 ; 

£r. C. L. 979; Arch. Pi. 8f Cr. 2). 

58 All evidence except direct evidence, e.g. that given by a person 
who testifies to having actually seen the act committed, is termed 
indirect, presumptive, or circumstantial. Circumstantial is (1) con- 
clusive, e.g. when the connection between the principal and evidentiary 
facts is a necessary consequence of the laws of nature, as in an alibi ; 
(2) presumptive when it only rests on a greater or lesser degree of 
probability, inasmuch as the fact of the crime is drawn from certain 
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other facts. ^' It is impossible to draw the line between direot and 
circumstantial evidence. It is incorrect to say that direct evidence is 
stronger than circumstantial. It maj be that in the former there is not 
the danger involved in drawing the inferences which are incidental to 
the latter ; but, on the other hand, more facts are brought on the 
carpet by a greater number of witnesses, and thereby any mistake is 
much more likely to be exposed" {H. 417). 

59 It can be proved by any credible witness. 
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1 He may apply to the Court to stay the action ((7. L. P. -4., 
1854, 8.11). 

2 C. L. P. A., 1854 (ratified by J. A., 1873, s. 59), provides that 
when it is made to appear to the Court that any matter in dispute 
consists wholly or partially of accounts which cannot be conveniently 
tried in the ordinary way, the Court may decide it summarily, or 
order it to be referred to an arbitrator appointed by the parties or an 
officer of the Court, upon such terms as it thinks reasonable, and the 
decision shall be enforceable by the same process as the finding of a 
jury. 

3 (1) By order of the Court, which may be made at any time. 
(2) By consent of the parties. 

But in both these cases, whenever a party requires the production 
of the other party's witnesses for cross-examination, he must be pro- 
duced or else his affidavit cannot, without special leave, be used as 
evidence {Ord. XXXVIL r. 1; Ord. XXXVIII. r. 4; Eoscoe, Civ. 
Proc. 91). 

4 The plaintiff must file his affidavit and deliver a list to the 
defendant in fourteen days after the consent, and the defendant must 
file and deliver his in fourteen days after the delivery of the list, in 
seven days after which the plaintiff must file and deliver his in reply, 
subject in each case to alteration by agreement or by allowance of the 
Court or Judge {Ord. XXVIIL rr. 1—3). 

5 It is necessary that (1) the title of the Court and cause must be 
stated ; then should follow (2) the description of the deponents and 
their residences, each signing it with the date and place and saying 
before whom it is sworn ; (3) the body, which is paragraphically 
arranged, each statement being clear and running in the first person ; 
(4) the jurat, which is sworn before a commissioner, authorized to 
take affidavits in the Court where the cause lies. 
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6 Proceedings In error and bills of exoeption are abolished, and the 
jurisdiction of the Court of Exchequer Chamber is merged into that 
of the Court of Appeal. Evezy appeal is to be bj way of rehearing, 
and must be brought by notice of motion in a summary way, and an 
appeal lies from the whole or part of any order or judgment, as 
specified in the notice {J. -4., 1873, c. 66, w. 18, 19 ; Ord. L VIII. ; 
RoBcoej Civ, Proc. 137). 

7 When the claim is for a sum between 201, and 50/., or when 
jurisdiction is given by agreement (unless the right of appeal is 
specially excluded by the agreement), and either party is dissatisfied 
with the decision in point of law or on the admission or rejection of 
evidence, he may, on giving sufficient security, appeal, by means of a 
special case stated by the judge, in eight days, by motion (ex parte 
at first) to a Divisional Court (or if not sitting to a judge at 
chambers), and the dedsion of such Court is to be final imless leave 
be given to appeal again {J, A,^ 1873, s, 45 ; 38 ^ 39 Vicf. c, 50, 
8. 6 ; Bx>8Coey Civ, Proc, 137). 

8 See Ans. 11 and 87. 

9 (i) It may be issued against a solicitor who fails to appear for 
the defendant in pursuance of his undertaking {Ord, XII, r, 14). 

(ii) For disobedience to an order for discovery or inspection 
{Ord, XXXI. r, 20), and, as a rule, for any order of Court. 

(iii) To enforce an order for payment into Court {Ord, XLIL r, 2). 

(iv) To enforce a judgment for the recovery of property other 
than money or land, or doing or abstaining from any act {Ord, XLIL 
rr, 4, 5 ; Boscoe, Civ, Proc, c, 100). 

10 By (i) Fi. fa. de bonis ecclesiasticis — directed to the bishop, — 
by which he seizes his ecclesiastical goods, and produces them in 
Court; or 

(ii) Sequestrari fa. de bonis ecclesiasticis, — by which he enters 
the rectory, and sequestrates imtil the debt is satisfied out of the 
tithes, &c. 

U Whenever the plaintiff in any action, V^ which before the Act 
the defendant would have been liable to aires|^ proves on oath at 
any time before final judgment — 

(i) That he has a good cause of action to the amount of 50/. or 
upwards ; 
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(ii) That there is probable cause for believing defendant will quit 
England unless apprehended ; 

(iii) That his so quitting will materially prejudice the plaintiif in 
prosecuting his action, 

The judge maj order the defendant's imprisonment for six months 
or less, unless he gives the prescribed security (generally a deposit 
of the amount, or a bond with two sureties, B. 7, M. T. 1869), 
not exceeding the amount claimed, that he will not leave England 
without leave. 

If the action is for a penalty not arising out of contract, (iii) need 
not be proved; and the security is to the effect that the sum recovered 
will be paid or the defendant committed to prison {Prentice^ c. 99). 

12 Yes ; the defendant may give notice of trial, specifying one of 
the modes mentioned in Ord. XXXVL r. 2 (subject to the plaintiff's 
right of having issues of fact tried by a jury), if the plaintiff does 
not do so in six weeks after the dose of the pleadings, or in such 
extended time as he may have been allowed {Ord. XXXVL r, 4). 

13 By his guardian named for that purpose {Prentice^ c. 9). 

14 When an action was brought under the Bills of Exchange Act 
of 1855. E. S. C, April, 1880, r. 3, provides that no writ shall for 
the future be issued under this Act. 

15 Individually in their own names {Ord. XIL r. 12). 

16 He can be attached {Ord. XII. r. 14). 

17 The Court has full discretionary power to receive further evi- 
dence on questions of fact ; and as to matters which have arisen since 
the decision in the Court below, and on interlocutory applications, no 
special leave is required. But on an appeal from a judgment on the 
merits, leave is necessary in the latter case, and is only given on 
special grounds {Ord. LVIIL r. 5 ; Bo%coe^ Civ. Proc. 139), 

18 (i) Twenty-one days ; (ii) One year, except by special leave of 
the Court of Appeal {Ord. LVIIL r. 15) ; and such an application 
will not be heard ex parte {Re Lawrence^ Evennett v. Lawrence^ 4 Ch. 
D. 139). 

19 If a verdict has been taken subject to a reference, the award 
may be enforced by entering up judgment. Where the submission 
is by or can be made a rule of Court, the award may be enforced by 
'"'^tion, and sometimes by execution or attachment. Where it cannot 
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be made a rule of Court, the onlj remedy is by action. When an 
award orders the payment of money, or the performance of some 
other act, in order to enforce the same by execution, a summons 
should be taken out to show cause why the award should not be 
obeyed; and if an order is made, it can be enforced like a judgment 
{Ord. XLIL r. 20 ; Prentice^ c. 38 ; Boscoe^ Civ. Proc. 134). 

20 Within the first seven days of the sittings following its publica- 
tion {J. Act, 1873, 8. 69, confirming C. L. P. Act, 1854, 8. 59). 

21 Where the submission can be made a rule of Court, and the 
award is bad, and can be enforced without action or application to the 
Court, the Court will set it aside. It will also do so in some cases 
where the award can only be enforced by action, &c. — e. g, where — 

(1) The arbitrator has misconducted himself ; 

(2) The award is defective, owing to extrinsic matters ; or 

(3) Bad on the face of it — ^but in general it is unnecessary to move 
to set it aside, because it cannot be enforced {Prentice, 248 ; 
Ro8coe, Civ. Proc. 134). 

22 The advantage was that the defendant could not appear and 
defend unless he showed good cause for doiug so. The time for appear- 
ance was limited to twelve days, after which final judgment could be 
signed and execution issued. The Act (18 8f 19 Vict. c. 67) only 
applied to bills of exchange, promissory notes, and cheques {Ej/re v. 
Waller, 5 H. 8f N. 460) not more than six months overdue. The 
Judicature Acts did not interfere with the procedure of the Bills of 
Exchange Act, but in practice a specially indorsed writ imder Ord. III. 
r. 6 was usually employed, as then final judgment could be signed 
after eight days {Baxter, 162). See Ans. 14. 

22a The scale in different cases is regulated by the County Court 
Act, 1875. He can charge Ss. 4rf. for letters, &c. before action — 
6«. 8d. for issuing plaint, &c. — 15«. for attending in Court — taxing 
costs, 58. 

23 Consolidate the actions, or stay all but a test one, the de- 
fendants imdertaking to be bound by its result, and contributing 
equally to the costs, &c. 

24 See Ans. 35, " Equity." 

25 Qive notice in four days that he accepts the sum, tax his costs, 
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and if not paid in forty-eight hours, sign judgment for them (Ord. 
XXX. r. 4). 

26 (1) When the plaintiff is permanentlj resident abroad. 

(2) When the action is for a penalty under the Merchandize 
Marks' Act. 

(3) When an action having been commenced by a bankrupt is 
continued by his trustee. 

(4) When a second action for ejectment is brought by a person 
unsuccessful in the prior one against the same defendant. 

(5) When a limited joint stock company sues, and it is improbable 
that they can pay costs. 

(6) In actions of tort where the plaintiff has no visible means of 
paying them if he cannot satisfy the judge that his cause of action is 
fit to be prosecuted in the High Court, he must give security, or it 
will be sent down to a County Court {Prentice, 99, 112). 

27 Costs between attorney and clients are reasonable professional 
charges for consultation, attendance, &o. 

Those between party and party are those which are necessary for 
the prosecution of a suit. 

28 J. Act, 1875, Ord. LY. provides that costs shall be at the 
discretion of the Court, but that in a jury trial they shall follow the 
event, imless the judge otherwise order. After some conflict of 
opinion in Gamett v. Bradley, L. R,,2^ A, C, 944, affirming Parsons 
V. Tinting, L. R., 3 C. P. 2). 119, it has been decided that this order 
sweeps away all the old common law statutes depriving the success- 
ful party of his costs in certain cases (see also King v. Satckstcorth^ 
48 L. J., Q. B. 484). 

30 & 31 Yict c. 142, s. 5, which provides where, if the plaintiff 
does not recover over 20/. in contract, or 10/. in tort, he shall have no 
costs unless the judge certifies that the action was fit to be brought in 
the superior Court, being alone preserved by J. Act, 1873, s. 67 (for 
the old statutes, see Prentice, c. 25 ; Roscoe, Civ. Proc, 147). 

29 See Answer 26. 

30 See Answer 28, and note that Ord. LV. does not deprive a 
trustee, mortgagee or other person of the costs, to which he was 
entitled formerly by equity out of a particular fund. 

81 No verdict can be given, and each party pays his own costs. 
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83 The term Common Law is used as opposed to Statute Law. 
It consists of — (1) General — (2) Particular (customs) ; (3) Par- 
ticular laws adopted bj custom, e, g. canon law {Steph. Com. 
Vol. /.). 

It is further used as opposed to Equity ; and is that portion of the 
municipal law which is administered by the Common Law Courts. 
It consists of lex scripta (statute law), and lex non scripta (customary 
law) {Br. C. L. Book I. Chap. /.). 

33 Yes ; the former practice in both Chancery and Common Law 
still exists where the Judicature Acts have not expressly changed it 
{J. Act, 1876, 8. 21). 

[^The First Edition of Wilson* 8 Judicature Act, and most of the 
Works on the Act, state in the notes to the Acts and Orders to what ex^ 
tent the former practice has been altered."] 

34 Those for breach of contract (specialty or simple), and those 
for delicts ; of which trespass, trover, detinue, replevin, and actions 
for consequential wrongs (termed actions on the case), are the 
principal. 

Actions for the recovery — (1) Of land; and (2) Of statutory 
penalties by common informers (qui tam actions), may also be 
noticed. 

But all these actions are now the same, the former distinctive names 
being reserved merely for purposes of convenience. 

35 They generally prepare abstracts, investigate and advise on 
titles, send in requisitions, &c., when property is sold or bought by 
order of the Court, or when money is going to be laid out on 
mortgage, &c., or under the Infants' Miarriage Settlement Act, &c. 
In fact, they do all the conveyancing business of the Chancery 
Division. 

36 Whenever there is any authority for otherwise obtaining it, 
which must be sought either in the original inherent jurisdiction of 
the Court, or under some of the numerous statutes on the subject. 
Thus, 22 & 23 Vict. o. 35, s. 30, allows trustees, executors, &c., by 
petition or summons, to apply for the advice or opinion of the Court, 
as to the management of the trust property. Again, 13 & 14 Vict. 
0. 35 allowed the opinion of the Court to be taken by special case, 
but by B. S. C, April, 1880, no special case can now be stated under 
this act. Further, to obtain a receiver or an injunction, a motion 
is required, &o. 
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. Many more infitanoes may be giveiiy e. g. leave to marry wal^ of 
Court ; applications for vesting orders, imder the Yendor and 
Furohaser Act, for the appointment of new trustees, &c., &o. 

37 Tes; for the Court will order some person to represent the 
heir ; and its judgment, in his presence, will be binding on the heir 
(Orrf. XVL r. 9 a). 

38 It can be enforced in the same way as a judgment for the 
payment of money {Ord. XLIL r. 20), e, g. by elegit, fi. fa., &o. 
{Ord. XLIL r. 1). 

39 There are several points of difference. A Yice-Chancellor's 
Court has three clerks ; the Common Law judges, five Masters each. 
A Common Law judge is delegated to attend every day to hear 
appeal summonses and others, in which a Master has no jurisdiction. 
Not so the Chanceiy judges. Chancery proceedings are more judicial ; 
and Common Law more auxiliary. In Chancery, the summonses 
were always arranged alphabetically ; one clerk taking A. to F. ; the 
second, G. to N. ; and the other, 0. to Z. Previous to the Bules of 
the Supreme Court, April, 1880, in the Common Law Divisions, 
these cases were taken by the Masters of the Divisional Courts in 
which the proceedings were. Now, in Common Law and Chancery, 
the alphabetical arrangements hold. 

By these Bules, all summonses in the Queen's Bench, Common 
Fleas, and Exchequer Divisions, are to issue from the Central Office, 
where a copy is to be left. If neither party appear, the summons is 
to be pajssed over, and to be called a second time after the others have 
been gone through ; and then, if no appearance, struck out : but if 
one party appears, he is to be entitled to an order. There are some 
other provisions relating to summonses in the above Divisions (see 
Daniell, Ch. Pr. c. 29). 

40 A summons is issued, sealed, and served on the other side, 
seven days before the hearing, if an originating summons. The 
Chief Clerk listens to the evidence, &c., and makes or refuses the 
order in certain cases (see J. A, Of*d. 54). 

41 County Courts were first established by 9 & 10 Vict. c. 95, and 
their jurisdiction has gradually been enlarged by subsequent Acts. 
They have, in Equity, by 28 & 29 Vict. o. 99, s. 1, jurisdiction 
where the value of the property is not over 500/. ; in contract, where 
the claim is up to 50/., or higher, by consent ; in tort also, up to 60/,, 
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except in actions for malioions prosecution^ libel, slander, seduction, 
and breach of promise — (but these actions, like all other actions of 
tort, may be remitted to the County Court, though they cannot 
usually be commenced there) ; — in actions for the recovery of land, 
where the annual value is not over 20/. 

Further, Coimty Courts have Bankruptcy (where the debts do not 
exceed 300/.) and Admiralty jurisdiction. They may also receive 
applications for letters of administration by widows and children of 
intestates, in certain cases, where the property does not exceed 100/. ; 
and in contentious business in probate and administration where the 
personalty is under 200/., and the realty under 300/. They have 
also jurisdiction specially conferred by different statutes, in a variety 
of matters connected with friendly and industrial societies, charitable 
trusts, joint stock companies, &c. ; — ^and by the Employer and 
Workman's Act, 1875, 38 & 39 Vict. c. 90, in adjusting differences 
between employers and workmen, and powers of committal for 
non-payment of judgment debts by 32 & 33 Yict. c. 62, s. 5. 

42 When relief was sought from the plaintiff. Counter-claim is 
now its substitute. 

48 It will be measured by the difference between what the vendor 
gave, and the market price at the proper time of delivery. 

44 Damages are said to be liquidated when the sum claimed is 
certain, as for the price of goods sold ; and unliquidated, when the 
amount must be ascertained, as in an action of tort, or non-fulfilment 
of some particular act or promise. 

45 If arising before delivery of the statement of defence, and 
before the time for delivering it has expired, they may be pleaded 
with it ; but if after, by leave of the Court, a further defence may be 
put in within eight days from the ground of defence arising. 

The role is the same as to any defence to a counter-claim {Ord. 
XX. rr. 1, 2). 

46 An order ex parte is obtained, that his personal representative 
may be made a party ; and the suit continues {Ord, L,), 

If he dies after judgment, the plaintiff must apply for an order for 
leave to issue execution, which will be granted on his showing that 
he is entitled to issue it {Ord, XLIL r. 19). 

47 If the party whose pleading is demurred to does not set down 
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the demuirer for argument, or amend his pleading, the demurrer is 
held to be sufficient ; and the matter demurred to will be struck out 
of the pleading {Ord. XXFIIL). 

48 A judgment by default is interlocutory only, when the claim 
is for detention of goods, and pecuniary damages, or either of them 
{Ord. XIII. r. 6). 

49 Only to assess the value of the goods and the damages, or the 
damages in the case mentioned in the preceding Answer, whenever a 
judge does not order them to be ascertained in any way in which any 
question arising in an action may be tried {Ord. XII L r. 6). 

60 The Eules of the Supreme Court, April, 1880 (in substitution 
of Ord. XLVI. r. 2, and 6 Vict. c. 5, s. 6), provide that any person 
interested in stock standing in the books of the Bank of England, or 
of any other public company, may file in the Central Office an 
affidavit (see Schedule for form), with a notice ; and an office copy 
and a duplicate is served on the company through the post. This 
prevents transfer of the stock for five years, without notice to the 
person serving the affidavit ; and can be kept on foot by a renewal 
notice served before the expiration of the five years, and so on ; and 
may be withdrawn by a written request signed by the person giving 
it, or by an order made on motion, on notice by any other person, or 
by petition duly served on persons interested. If a request is made 
by the person in whose name the stock stands to transfer it, the 
company must not withhold the transfer for more than eight days, 
unless by order of the Court. 

61 The Court or Judge may order the production by either party, 
upon oath, of any documents he has relating to the suit, and may 
deal with them as it thinks fit {Ord. XXXI. r. 11) ; and either party 
may, at any time before or at the hearing, give notice to any party 
in whose pleadings reference is made to any document, to produce it, 
and permit copies to be taken {Ord. XXXI. r. 14), which shall be 
replied to by a notice stating a time (in three days) at which the 
documents may be inspected ; and also stating which he objects to 
produce, and on what grounds {Ord. XXXI. r. 16) ; and if the 
notice to produce is not complied withj the documents cannot 
afterwards be put in evidence by the party refusing, unless he 
satisfies the Court that they relate only to his own title, or gives some 
other sufficient reason {Ord. XXXI. r. 14). 
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Every application for an order for inspection of documents shall be 
to a Judge {Ord, XXXI. r. 18), and such application shall be founded 
on an affidavit showing, — 

(i) Of what documents inspection is sought ; 

(ii) That the party applying is entitled to inspect ; 

(iii) That the other party has them {Ord, XXXL r. 18). 

52 The solicitor gives the plaintiff's address and his own firm, &c.y 
which, if in the district, must be an address for service ; if not, he 
must add one in the district ; and if the defendant is not in the dis^ 
trict, a further address not over three miles from Temple Bar ; and 
if he is an agent he must add the name of the principal soKcitor 
{Ord. IF. r. 3a). 

53 (i) Action. This is the usual course, and is commenced by a 
writ,>. g. an action for specific performance. 

(ii) Petition. This is appropriate in summaiy matters, e.g. to wind 
up an insolvent company. 

(iii) Summons, which is heard at chambers, e. g. an administration 
summons. 

(iy) Motion, for certain summary matters nnoonneoted with plenary 
proceedings, as obtaining an injunction or the appointment of a 
receiver. 

A special case where the opinion of the Court was sought was 
introduced by 13 & 14 Vict. c. 35 (Sir George Turner's Act), but 
R. S. C, April, 1880, Ord. XXXIV. r. 10, provides that no special 
case shall be stated under that statute (see Snell^ Eq. Practice). 

54 By application to tfie Court or a Judge for leave to do so 
{Ord. XXVIII. r. 5). It is advisable when tiie statement of claim 
appears to be bad in law and false in fact. 

55 A demurrer is objecting to a statement as bad in law, and must 
be entered for argument in ten days {Ord. XXV IIL r. 6). A plea 
of abatement is a plea defeating the particular action but not denying 
the right of action, as a plea of non-joinder of a oo-contractor. But 
such a plea cannot now be pleaded {Ord. XIX. r. 13). 

56 Domioil is an habitation fixed in some place with the intention 
of remiuning there {Vattel). Both "intention" and "fact'* are 
neoessaiy to constitute it. The law as to the acquisition and devolu- 
tion of personalty follows the domioil, but that of realty is regulated 

s. F 
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by the law of the country where the land is situated. Domioil in 
regard to testamentary disposition is not necessarily the same as 
domicil otherwise, being more easily acquired and lost. 

57 It may appoint some person to represent him, or proceed with- 
out any such person (15 4* 16 Vid, c. 86, 8, 44). 

58 See Answer 45. 

59 (i) When the plaintifp being bound to deliver a statement of 
claim does not do so within the time allowed. 

(ii) If the plaintiff does not appear at the trial and the defendant 
has no counter-claim. 

(iii) If the plaintiff fails to comply with any order to answer inter- 
rogatories or for discovery or inspection of documents. 

60 (i) An attachment may be applied for. 

(ii) A plaintiff is Hable to have his action dismissed for want of 
prosecution, and a defendant to have his defence struck out and be 
placed in the same position as if he had not defended ; and the party 
interrogating may apply for an order to that effect, which may be 
made accordingly {Ord. XXXI. r. 19). 

61 It is served on the defendant or his solicitor. (See previous 
answer.) Attachment is discretionary with the Court, and will only 
be exercised in the last resort {Tuycrosa v. Oranty W, N. (1875) 201, 
225). 

62 Distress is the taking of a personal chattel from the wrongdoer 
by way of satisfaction for the wrong done. It is only resorted to for 
non-payment of rent. Things in personal use, loose money, fixtures, 
goods already in custody of the law, things which cannot be returned, 
things to be worked on in the course of trade, &c. are privileged 
{8h. Cofdr. p. 122). 

The distress must be made on the premises, except as follows : — 

1. Cattle feeding on common appendant, &c. 

2. When cattle are driven away on seeing the landlord approach. 

3. Things fraudulently removed to prevent distress may be taken 

in thirty days wherever found. 
The remedy for illegal distress is by action of trespass. 

63 If he does so, 34 & 35 Yiot. c. 79, s. 1, points out the course the 
lodger can pursue to recover them. Any rent due from the lodger 
the landlord can claim. 
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64 Form 9, J. A. 1875, App. B. 

65 The plaintiff applies at chambers for an order allowing him to 
deliver interrogatories to any member or officer of the company 
under Ord. XXXI. r. 1. 

66 Letters to them from persons not parties marked " private and 
confidential," documents tending to criminate, letters between a 
defendant and his solicitor before the litigation, and some others. 

67 The plaintiff may at any time before the receipt of the state- 
ment of defence, or afterwards, before taking any other proceedings, 
by notice in writing wholly discontinue or withdraw any part of his 
claim on paying the defendant's costs or his costs occasioned by the 
matter withdrawn ; otherwise there can be no discontinuance without 
leave {Qrd, XXIIL r. 1). 

68 The proceedings for an action for the recovery of land are now 
the same as in other action. The tenant should be made defendant. 
Any person not named as a defendant may by leave appear and defend, 
on showing he is in possession by himself or his tenant {Ord. XIIL 
r. 18). In the latter case, he must state that he appears as landlord 
(r. 19), and must give notice of his appearance (r. 20). The defendant 
may limit his defence to part of the land (r. 21). The action cannot 
be joined with any other action, except a claim for mesne profits 
( Ord. X VII. r. 2) . The defendant, unless he has an equitable defence, 
need not plead his title, but merely state that he is in possession 
{Ord. XIX. r. 15). 

69 By a writ of habere facias posseasianem {Ord. XLII. r. 3). 

70 In the case of actual possession the writ is served on the tenant, 
and in {h& case of vacant possession a copy is posted on the door of 
the house, or on some other conspicuous part of the property {Ord. IX, 
r.8). 

71 In ejeotment the venue was local, the writ was in force three 
months, the appearance was limited to sixteen days, and there were 
no pleadings. Now local venue is abolished, the writ is in force a 
year, the appearance must be in eight days, and there are the usual 
pleadings. 

72 Yes. He should in his appearance, or in a notice to be served 

f2 
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in four days after, limit his defence to the part in respect to which he 
desires to defend. 

73 («7. A. 1875, Ord.LV.) The costs are now at the discretion of 
the Court. Before the Act, the plaintiff would always, in such a case, 
have been entitled to them. 

74 As between the original parties, it may issue in six years from 
the recovery of the judgment ; after which, or when any change has 
taken place by death, &c., leave must be obtained, which will be granted, 
on the Court or Judge being satisfied that the party applying is 
entitled to issue it, on such terms as may be just. 

75 No effect at all. 

76 The judgment creditor must take proceedings to remove the first 
mortgagee, and apply for an order of the Court appointing a receiver, 
which will be a delivery into execution under Lord "Westbury's Act, 
27 & 28 Vict. c. 112 {Hattan v. Heymod, 9 Ch. 299), and will give 
the creditor a lien on the land (1 Prid, Canv.j 9th ed. 158). He 
can obtain a sale without redeeming the first mortgage ( Wells v. KUpin^ 
18 Eq. 298 ; SeUm, 1144). 

77 Evidence is now taken orally. But — 

(^ The Court or Judge may at any time, for sufficient reason, 
order that any fact or facts may be proved by affidavit, unless, 
indeed, the other party desires the production of the witness 
for cross-examination. • 

(ii) The parties may agree to the evidence being taken by affi- 
davit, and such agreement must be in writing {New West' 
minster Brewery Co. v. Hannah^ 1 Ch. D, 278). 

(iii) On any motion, petition, or summons, the evidence may be 
given by affidavit {J. A. 1875, Ord. XXXVII. rr. 1, 2 ; 
Baxter J p, 337). 

78 No. The survivor alone is liable. 

79 If an executor, on being sued, admits his executorship, the judg- 
ment will order the debt and costs to be levied out of the estate, and 
if none, the costs to be taken out of the executor's own goods, and the 
writ /./a. de bonis propriis will issue accordingly. 

80 All the defendant's chattels, including money, bills {I8f2 Vict, 
e. 110, s. 12), leases, com, &c., excepting wearing apparel, bedding. 
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the tools of his trade to the value of 51. (8 ^r 9 VicL c. 127, 8, 8), and 
the property of others whioh is in his possession {Prentice j c. 26). 

81 The landlord (i) before the execution of Aji.fa. can recover six 
years' arrears of rent, (ii) afterwards one year's rent. 

82 Leave to issue a writ must first be obtained, which will be 
granted (limiting the time for appearance) when the subject-matter 
is — 

(i) Property situated in the jurisdiction ; or 
(ii) A contract made in it ; or 

(iii) An act done in it, or thing for which damages are sought to 
be recovered in it (Orrf. XL r. 4). 

83 Yes. See previous answer. The application must state that he 
is a foreigner, and notice of the writ is served instead of a copy, as he 
is not a British subject. 

84 See Ans. 82. 

86 When a judgment is for the payment of money, the plaintiff 
may apply for an order that the defendant may be examined as to 
what debts are due to him ; and on affidavit of the recovery of the 
judgment, and that it is still unsatisfied, and that debts are owing to 
the defendant by some one in the jurisdiction, the judge may order that 
the debtor (the garnishee) may be attached, to show cause why he 
should not pay the plaintiff what he owes the defendant. If he does 
not pay or appear, execution may issue to levy the amoimt, and if he 
disputes his liability, there may be an order that the question deter- 
mining it may be tried like the original issue between the plaintiff and 
defendant. If the garnishee urges that the debt belongs to some third 
person, such person may also be ordered to appear and the matter 
fully determined {Ord. XLV.). 

86 Debts bond fde assigned before judgment {Hirsh v. Coates, 18 
C. B, 157), unliquidated damages {Johnson v. Diamond^ L. 22., 11 
Exch. 73), wages (33 ^T 34 Vict c. 30), the salary of a medical or other 
officer before it is actually payable {Jones v. Thompson^ E. JB. 8f E. 63), 
a mere notice to treat on which nothing is done {Richardson v. Ehnety 
2 C. P. D. 9), cannot be attadied. All other debts can be. 

87 See Ans. 11. He can also be imprisoned, for a year or less, 
when he makes default in payment of — 

(1) Sums in the nature of a penalty not arising out of contract. 
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(2) Sums summarily reooyerable before a justioe of the peace. 

(3) Sums due from trustees, &c., ordered to be paid by the Court. 

(4) Sums ordered by the Courts to be paid by solicitors, &c., as 
such. 

(5) Sums ordered by Courts of Bankruptcy to be set aside by 

debtors out of their incomes, &c., for the payment of cre- 
ditors. 

(6) Sums ordered to be paid by the authority of the Act 32 & 33 

Vict. c. 62. 
Also a person may be imprisoned when he makes default in pay- 
ment of a debt due in pursuance of any order or judgment, provided 
it is proved to the satisfaction of the Court that he has, since the date 
of the judgment, been able to pay it. This is called a judgment sum- 
mons, and in the High Court is made to a Judge at chambers, and in 
a Coimty Court, in the Court, to a Judge or his deputy. It does not 
operate as a satisfaction, or interfere with the right of execution (s. 5), 
and the imprisonment cannot be over six weeks (see Wa8?ier v. Elliott^ 
45 L. J., C. P. 144). 41 (^ 42 Vict. c. 54 {Debtors' Act, 1878), 
as to clauses (3) and (4) set out above, give the Court or Judge 
making the order for payment or having jurisdiction in the action, 
power to inquire into the case, and to grant or refuse, absolutely or 
on terms, any application for attachments, &c., or for discharge. 

88 When a person has the possession of property in which he claims 
no interest, and adverse claims are made on it by two or more persons, 
he may, if a sheriff, directly the claims are made, and if not, as soon 
as he is served with a writ of summons, apply to a Judge at chambers 
to compel them to interplead. They will then be ordered to appear. 
If either fail, his claim is barred ; if not, the question between them 
will be settled. In trifling cases, however, the judge may, if requested, 
decide summarily {1^2 Will. 4, c. 68 ; 23 4- 24 Vict. c. 126 ; J. A. 
1875, Ord. XI r. 2). 

89 No ; for any matter which would formerly have given rise to 
an injunction may now be pleaded in defence ; or the defendant may, 
by motion, sununarily apply to the Court to direct a stay of proceed- 
ings, and the Court may make such order as may be just (</. A. 1873, 
8. 24, sub-s. 5). 

90 In cases of great emergency, otherwise it should be with notice 
{Heneasy v. Bohtnann, W, N, 1877, 14). Thus, where the defendant 



PROCEDURE. 71 

had begun to pull down a partiallj-ereoted house whioh he was building 
for the plaintiff, an injunction was granted ex parte {Brokers Patent 
Concrete v. Dower, W. N. 1877, 230). 

91 Proceedings in rem take place when a Court act directly upon 
property, and in personam when it acts upon a person. When the 
Court directs realty to be sold, it acts in rem. 

92 They cannot be set aside when any further step is taken with 
notice of the irregularity. 

93 See Ans. 89. 

94 When a proceeding is null, it is absolutely void, but when 
irregular, it is only voidable. See Ans. 92. 

95 For the whole amount or for the residue, but execution can in 
no case be issued for more than is really due. 

96 Interrogatories may be delivered in writing for the examination 
of the opposite party or parties, and must contain a note at the foot 
stating which each person is to answer. Only one set may be de- 
livered to the same party without an order. The plaintiff or the defen- 
dant may deliver them without an order at the time of delivering his 
statement of claim or defence respectively, or at any subsequent time 
not later than the dose of the pleadings, and at any time by leave 
{Ch^d. XXXL r. 1). 

97 (i) He may apply to the Court or Judge for an order requiring 
the other to answer or answer further, and attachment is the remedy 
for non-compliance. 

(ii) He may apply for an order that the party, if a plaintiff, failing 
to answer, may have his action dismissed for want of prosecution, or 
if a defendant, may have his defence struck out and be put in the 
same position as if he had not defended {Ord, XXXL r;\ 10 — ^20). 

98 See previous Answer. 

99 Any objection to answering any one or more of several interro- 
gatories on the ground of being scandalous or irrelevant^ or not bond 
fide for the purpose of the action, or that the matters inquired into are 
not su£Sciently material at the stage of the action, or any other 
ground may be taken in the affidavit in answer. An application to 
set them aside for being exhibited unreasonably or vexatiously, or for 
being scandalous, may be made at Chambers in four days after they 
have been served (iJ. S. C, Nov. 1878, r. 1)* 
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If they are plainly such as ought not to be put, they may be left 
unanswered without assigning any reason {Smith v. Berg^ 36 L, T. 
471; Baxter, p. 286). 

If criminating and relevant to the issue, they will not be struck out, 
but the defendant should decline to answer {Fiaher v. Owen, 8 Ch, D. 
645). 

100 An interlocutory judgment is one given for the plaintiff in 
default of appearance or defence when the claim is for detention of 
goods and pecuniary damages, or either of them ; and before he 
can sign final judgment he must get the damages assessed by a jury 
under a writ of inquiry, or the Court may order them to be ascer- 
tained in any way in which any question arising in an action may be 
tried. It would generally refer them to an ofiScial referee, or a 
master, or to a judge and jury (Ord. XIIL r. 6 ; Ord, XXIX. r. 4 ; 
Prentice, c. 16). 

101 A judgment in rem is one which, when given by a competent 
Court, binds all the world — as a condemnation of a vessel by a Prize 
Court. 

102 All such judgments can be enforced under the Judgments 
Extension Act, 1868, by the production of a certificate of the original 
judgment signed by the proper officer of the Court where it was 
obtained. 

103 In every case except where the claim is for detention of goods 
and pecuniary damages, or either of them, and even then, as stated in 
Ans. 100. 

104 J. A. 1873, s. 25, sub-s. (1) is repealed by J. A. 1875, s. 10, 
which provides that in the administration of insolvent estates and the 
winding-up of insolvent companies, the bankruptcy rules shall prevail. 

(2) The Statutes of Limitation shall not apply to express trusts. 

(3) A tenant for life without impeachment of waste may not 
eonmiit equitable waste. 

(4) There shall be no merger by operation of law of an estate 
where the beneficial interest is not extinguished in equity. 

(5) The mortgagor may bring actions for recovery of possession, 
recovery of rent, &c., where the mortgagee has given no notice of his 
intention to take possession. 

(6) Choses in action may be assigned at law by the assignor in 
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writing, suoh assigninents being absolute, and not by way of charge 
only. 

(7) Stipulations as to time, &o. in contracts shall receiye equitable 
construction. 

(8) A mandamus or an injunction may be granted, or a receiver 
appointed whenever the Court shall think it just. 

(9) In cases of collision, where both ships are at fault, the admiralty 
rules shall prevail. 

(10) Equity rules shall prevail as to the custody and education of 
infants. 

(11) In all cases of conflict equity rules shall prevail. 

105 It is construed as a denial of the making of the contract, and 
not of its suflSciency in law, or of its legality (Ord, XIX. r. 23). 

106 He may with his reply, or at any time after the close of the 
pleadings, give notice of the trial of the action, and specify that he 
desires to have it tried by a jury (Ord. XXXVI. r. 3). 

107 An action for the recovery of land can only, without leave, 
be joined with a claim for mesne profits or arrears of rent or damages 
for breach of contract under which the land is held. The application 
for leave must be made before the writ of summons is served {In re 
Pilcher'8 estate, Pikher v. Hinds, 40 L. T. 832). 

Actions by a trustee in bankruptcy cannot without leave be joined 
with any claim by him in any other capacity. 

Claims by or against an executor or administrator can only be 
joined with personal claims if these have reference to the deceased's 
estate. 

Separate trials may always be ordered when considered more con- 
venient {Ord. XVIII. rr. 1—3, 5, 8). 

108 Misjoinder is never fatal, the Court being able to order the 
names of persons improperly joined to be struck out. Judgment is 
given for or against those entitled to relief or liable. An unsuccessful 
defendant will be entitled to his costs occasioned by joining plaintiffs 
not entitled to relief, unless the Court otherwise directs {Ord. XVI. 
rr. 1—13). 

C. L. P. A. 1860, s. 19, provided that the joinder of too many 
plaintiffs should not be fatal, but judgment should be given in favour 
of those entitled. C. L. P. A. 1852, s. 34, &c., also contained 
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provisions to save the plaintiff from defeat through misjoinder and 
non-joinder. Before this misjoinder was fatal. 

109 Under the Bills of Exchange Aot, the procedure under which 
is abolished bj B. S. C, Ord. II., April, 1880, the defendant could 
not appear unless he obtained leave to defend, while, under Ord. XTV*., 
such leave need not be obtained until after appearance, and only when 
in a speciallj-indorsed writ the plaintiff or some other person has 
sworn that to the best of his belief there is no defence. 

110 She may maintain an action alone in the following cases : — 
(i) When her husband is in penal servitude, or an alien enemy, 

or has not been heard of for seven years, 
(ii) When she has obtained a decree for judicial separation or a 

protection order, 
(iii) In the city Courts, by the custom of the city of London, 

when she is a sole trader there, 
(iv) In regard to her equitable separate property, 
(v) In regard to her separate property, under the Married 
Women's Property Act of 1870. 
By Ord. XYI. r. 8, she may sue or defend alone without her hus- 
band or next friend by leave, on giving such security (if any) as the 
Court or Judge may require (see Baxter y 221 ; Sh. Contr, 144). 
HI She appears in person (see previous answer). 

112 An action for mesne profits is an action for the profits accruing 
during a wrongful possession, and is brought when the rightful owner 
has obtained a judgment for the recovery of the land in the name of 
the person entitled to those profits. 

113 A nonsuit has the same effect as a judgment on the merits, but 
may be set aside in case of mistake, surprise or accident, on such 
terms as shall appear just {Ord. XLL r. 6). 

114 A new trial may be obtained if the verdict was against the 
weight of evidence or without any evidence, if the damages were ex- 
cessive or too inconsiderable, if the successful party has misbehaved, 
&c., or in any case where justice requires it ; but no new trial will be 
granted as formerly for wrongful admission or rejection of evidence or 
misdirection, unless the wrongful admission or rejection be material 
{Ord. XXXIX. r. 3). 

115 See Answer 113. There is now no difference. 

116 No, for it was necessary that he should absent himself when 
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desired to continue the Btiit, which he coidd not be compelled 
to do. 

117 In an action against some public officers for dereliction of duty, 
one calendar month's notice {5 8f 6 Vict. c. 97, «. 4) must be given 
(11 8f 12 Vict. c. 44, 8. 9). Also some persons acting under statutes 
are sometimes entitled to notice in respect to any act done by them. 

118 After six weeks, imless the time has been extended, the de- 
fendant may give notice of trial ; or he may apply to the Court or 
Judge to dismiss the action for want of prosecjition {Ord, XXXVI- 
rr. 4, 4a). 

Applications for new trials shall be by motion calling on the 
opposite party to show cause at the end of eight days from the date of 
the order, or as soon after as the case can be heard, why a new trial 
should not be directed. Unless the Court enlarges the time, an appli- 
cation to a Divisional Court, if the trial has taken place in London or 
Westminster, shall be made in four days after the trial, or on the first 
day it sits to hear motions. If the trial was elsewhere, the motion 
shall be in seven days after the last day of sitting on the circuit for 
England and Wales during which the action shall have been tried, or 
in the first four days of the next sitting, if such day occurs during, or 
in a week before, a vacation {R. 8. C. March, 1879, Ord. XXXIX. 
r. la). 

If on the hearing of an appeal from a judgment pronoimced on the 
verdict of a jury, or a Judge without a juiy, the Court of Appeal 
thinks a new trial should be had, it may make an order for one {M. 8. 
C. 1879, Ord.LVIII). 

119 He must on the same day give notice of his appearance to the 
plaintiff's solicitor, or to the plaintiff himself if he sues in person, 
either by notice in writing served in the ordinary way at the address 
for service in the district of the District Registry, or by prepaid letter 
posted the same day. The notice is in either case to be accompanied 
by the sealed duplicate memorandimi, which the officer is to give the 
defendant on entering the appearance, and which is evidence that it 
was entered on the day indicated by the seal {R. 8. C. April, 1880). 

Notice of appearance given at the address for service is insufficient 
{8mith V. Dobbin, 3 Ex. D. 338). 

120 He must give notice (in eight days from a final and two from 
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an interlocutory judgment, Ord. L VIIL r. 7) to all parties who may 
be afPected thereby {Ord. LVIIL r. 6). 

Omission to give notice does not lessen the powers of the Court of 
Appeal, but may be ground for an adjournment or a special order for 
costs. 

121 The object of a notice (i) to produce is to allow the party 
asking to see the documents in question and to make copies of them — 
(ii) to admit, is not to dispute their contents. 

If the documents are not produced by the party to whom notice is 
given to produce them, secondary evidence of their contents are 
allowed by the party giving the notice ; also application may be made 
to a Judge for an order for inspection {Ord. XXXI. r. 13), and also 
the party to whom the notice is given cannot put the document in 
evidence unless he satisfiea the Court that he had some good reason for 
its non-production {Ord. XXXI. r. 14). So if documents are not 
admitted, the party refusing to admit must pay the expenses of 
proving them, unless the Court allows the refusal to be reasonable 
{Ord. XXXII r. 2). 

122 Move for an order to make the order nisi absolute. No notice 
need be given. The registrar's certificate, no cause having been 
shown, and an affidavit proving the service of the order n»t, is 
sufficient. 

123 Any Judge in any cause may make such order, and if ob- 
tained irregularly, the Judge to whose Court the cause is attached 
will discharge it. 

124 The money must be paid into Court {Ord. XXX.). 

125 Yes, at any time after service of the writ, and before or at the 
time of delivering the defence. He must plead it in the defence, the 
claim or cause of action in respect to which it has been made being 
specified therein {Ord. XXXI r. 1). 

126 There is no abatement if the cause of action survive, nor does 
it become defective by the assignment, creation or devolution of any 
estate pendente lite ; but the Court orders that the husband or exe- 
cutor, &c. be made a party, or served with notice, on such terms as 
it thinks just {Ord. L. rr. 1—4). 

127 All that is now required is, that both parties shall state dearly 
and concisely the facts on which they rely. The evidence by whidi 
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those facts are proyed should not be stated {Ord. XIX, r. 4). The 
statements should be as brief as possible, and the costs of prolixity 
will fall on the party causing it {Ord. XIX. r. 2). The contents of 
a document, if material, should be stated as briefly as possible 
{Ord. XIX, r. 24). Malice, fraudulent intention, &o., notice, con- 
tracts between parties to be implied from letters, &c., if material, 
should be stated merely as a fact and no details {Ord. XIX. rr. 25, 
26, 27), nor need either party allege any matter of fact which the law 
presumes in his favour, or, where the burden of proof lies on the other 
side, unless specifically denied {Ord. XIX. r. 28). 

128 Yes ; where dkprimA facie case of liability is made out, but the 
defendant claims to be relieved from it, wholly or partially {Ord. LIL 
r. 1). 

129 The plea implies that the defendant admits a certain liability, 
but not so great a one as the plaintiff claims, and by the fact of 
payment he testifies his readiness to liquidate what he considers right. 
If the plaintiff does not consider the sum sufficient, and continues 
the action, and judgment is not given for a greater sum than the 
defendant has paid in, the plaintiff bears the costs. 

130 Where an executor or administrator is sued, and, having no 
assets, pleads plene administrant^ the plaintiff may sign judgment 
qfiando acciderinty which will enable him, when assets come into the 
hands of the defendant, to apply for leave to issue execution under 
Ord. XUI. r. 7, which allows orders for execution to be issued on 
judgments given, subject to the fulfilment of conditions. 

131 Pay it into a separate account as receiver ; for if he mixes it 
with his own money he will be liable if the bank fails. 

132 (i) When the writ is specially indorsed under Ord. m. r. 6, 
and the plaintiff does not, within four days after the appearance, give 
notice of an application for an order against him under Ord. XIY. 

(ii) When he has obtained leave to appear after such an application 
(as above) has been made. 

(iii) When the writ is not specially indorsed, he may remove as of 
right before delivering a defence and before the expiration of the time 
for doing so {Ot*d. XXXV. r. 11). 

It should be remembered, that he need not even enter an appearance 
in the District Begistry unless he resides or carries on business in the 
district. 
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133 A question of fact may be ordered to be tried by an official or 
special referee 

(1) When all the parties interested and being under no dis- 

ability consent ; 

(2) If the case is of a nature requiring a scientific or local investi- 

gation ((/. A. 1873, 8. 57). By s. 56, any question may be 
referred for inquiry or report (subject to the right to have 
particular issues of fact tried by a jury). 

By 0. L. P. A. 1854, ss. 3, &c., the Court can, on application of 
either party, order matters of mere account to be referred to an 
arbitrator appointed by the parties, or to an officer of the Court. 
Here the arbitrator's decision is final, and cannot be reviewed by the 
Court, except on the grounds on which it might have been reviewed 
before J. A. 1873 {Cruikshank v. Floating Swimming Bath Co.^ 45 L. J., 
C. P. 684 ; see Prentice^ Part X). 

134 The renewal of a writ is obtained by an ex parte application, 
supported by an affidavit showing some good reason for the renewal. 
It must be made in twelve months from the date of the original, and 
continues in force six months. 

136 Where goods are illegally distrained or taken, the owner may 
apply to the Eegistrar of the County Court to have them replevied, 
which means given back to him, and he gives a bond with sureties as 
security that he will try the validity of the taking by commencing an 
action of replevin, if tried in the County Court, in one month, and if 
in a Superior Court, in one week, and in the last case, moreover, prove 
that he has good reason to believe that the goods are his, or that 
the damage, &c. for which they were taken exceeded 20/. If the 
judgment is given in his favour he will retain the goods; if not, 
return them {Prentice^ c. 32). 

IZfi Their duties are principally to keep lists of the causes and 
other matters to be heard («/. 0. Nov. 1841), and set down the judg- 
ments, ordersi &c., settling the drafts of them, &c. (see Danielle Ch. Pr. 
c. 26). 

137 It is the right to recover in a Court of law what is legally due 
to one {Jus proaequendi injudido quod sibi debetur). 

138 (i) When the defendant has a claim against some one not a 
party, he may obtain an order to issue, and serve him with a notice 
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of hiB olalm, and also with a copy of the statement of claim. Such 
party must then appear and defend, or he will be bound by the 
judgment. 

(ii) Where it appears to the Court that a question should be deter^ 
mined between the parties and some third person as well as the 
parties themselves, an order may be made to that efEeot {Ord. XVL 
IT. 17—21). 

(iii) When the counter-claim involves third persons, a title similar 
to the statement of complaint must be added to it, and they must be 
served with it and appear and reply {Ord. XXIL rr. 5 — 9). 

139 Yes {C. L. P. A. 1854, «. 3. See Ans. 133). 

140 By 30 & 31 Vict. c. 142, s. 7, where the claim does not exceed 
or is reduced below 50/. by set-ofp, &o., the defendant may in eight 
days from service take out a simimons to have the action tried in a 
County Court. 

By sect. 10, the defendant in tort, &c., can get a similar order on 
swearing that the plaintiff has no visible means of paying costs, unless 
the plaintiff will give security, or satisfy the Judge that the case 
is fit for the Superior Court*; and 19 & 20 Vict. c. 108, s. 26, allows 
either party in contract, in a similar case, to make a similar appli- 
cation after issued joined {See Preniicey c. 17). 

141 The conduct of the sale is usually given to the plaintiff or 
other person having the carriage of the decree {Knott v. Cotteey 27 
Beav. 33), but the Court will give it to another person where a pro- 
bable benefit will result to the parties {Dixon v. Rynery 7 Ra. 331), 
and leave to bid is not in general given to the party having the con- 
duct of the sale {Dommlle v. Berringtony 2 T. & C. 723). And if the 
conduct has been given to some independent person, neither the 
plaintiff or defendant with liberty to bid will be allowed to interfere 
by advertising the sale without leave of the Court {Dean v. Wikony 
10 Ch. D. 136 ; Setony 1395-6, 1684). 

142 Proceedings in the Chanceiy Division in certain oases, and by 
virtue of certain statutes, may be commenced by an originating 
summons, e,g. applications under 15 & 16 Yict. c. 86, s. 45 (Chancery 
Jurisd. Act); for an administration summons under 13 & 14 Yict. c. 35, 
8. 9, and 23 & 24 Yict. c. 38, s. 14, for executors, &c., to obtain an 
order for an account of the debts, &c. affecting personalty ; and under 
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the Yondor's and Purchaser's Act, the Settled Estates Act, Married 
Women's Property Act, and some other statutes. 

143 Service on the husband is good service on the wife, but the 
Court or Judge may order that the wife shall be served with or without 
service on the husband {Ord. IX. r, 3). 

Where the husband was in New South Wales, and was only inte- 
rested as the husband of another defendant, service was ordered by 
advertising the writ, as a citation would have been advertised for- 
merly, in New South Wales and English newspapers, the details to be 
settled in the registry {Whittey v. Sonet/well and others^ 35 L. T. 517). 

144 Before the Judicature Acts, the statutes of set-off of Gteo. II. 
only applied where the claims on both sides were liquidated debts, 
and due to the parties in the same character, and in equity set-off was 
only allowed in the case of equitable claims which, if legally recover- 
able, would have given rise to a set-off at law. 

By Ord. XIX. r. 3 of the Act, any right or claim, whether sound- 
ing in damages or not, may be set off, unless the Court considers that 
it can be more conveniently disposed of in a separate action ; and by 
Ord. XXII. r. 10, if the balance is in favour of the defendant, the 
Court may give judgment in his favour for such balance. Also by 
Ord. XXn. rr. 5—8, the defendant may join with the plaintiff as 
co-defendant to his oounter-daim any third person against whom he 
seeks relief. 

145 On motion or petition (without action) to the Court in which 
the business was done, or a Judge thereof ; or if not done in any 
Court, then, if the amount is over 50/., to the High Court ; if under, 
to a County Court. 

146 Send the bill signed to the party to be charged, and after a 
month he may sue, unless he obtains leave from a Judge to do so 
sooner, by proving that the party is about to quit England or become 
bankrupt, or conmiit some act to delay payment {Q Sf 7 Vict c. 43, 
8. 37 ; 38 (^ 39 Vict. e. 79, «. 2). 

147 The plaintiff's solicitor must obtain a certificate from his junior 
counsel, that the cause of action is fit to be heard short, and it will be 
then so marked at the registrar's office, and notice given to the other 
side. If the defendant does not appear at the hearing, an affidavit of 
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Borvioe of the notice of trial, and of the notice of cause marked short, 
will be necessary. 

147a It is a writ addressed to commissioners, empowering them to 
enter upon real estates and sequester the rents, and to keep the personal 
estate imtil the orders of the Court have been obeyed {Ord. XL VII.). 
It may be used to enforce a judgment for the payment of money 
into Court {Ord. XLIL r. 2), or to enforce a judgment for the reco- 
very of property other than land or money {Ord. XLIL r. 4). 

148 Where the plaintifE seeks to recover merely a debt or liqui- 
dated demand in money, the writ of summons may be specially 
indorsed with the particulars of the amount sought to be recovered 
after giving credit for any payment or set-off {Ord. III. r. 6). The 
advantages are that — 

(i) In default of appearance final judgment may be signed 
{Ord. XIIL r. 3). 

(ii) In the event of appearance the plaintiff may on affidavit 
made by himself or any other person, verifying the cause of 
action, and stating that in his belief there is no defence, call 
on the defendant to show why the plaintiff shall not be at 
liberty to sign final judgment, &c., which will be signed, 
unless the defendant having satisfied the Court or Judge 
that he has a good defence on the merits, obtains leave to 
defend {E. May, 1877). 

(iii) The plaintiff may deliver, as his statement of claim, a notice^ 
to the effect that, his daim appears by the indorsement 
{Ord. XXI. r. 4). 

149 Specifically or by necessary implication, or stated to be not 
admitted {Ord. XIX. r. 17). 

Iff The plaintiff issues the writ of summons : 

The defendant appears : 

The plaintiff issues his statement of claim : 

The defendant gives his statement of defence : 

The plaintiff replies, and subsequent pleadings, if any, take place : 

The plaintiff gives notice of trial, or if he fails to do so, the de- 
fendant gives it : 

The trial takes place; the verdict is given, and judgment 
s. G 
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follows at onoe, unless the Judge adjourns for further con- 
sideration or leaves either party to moye for judgment : 
If there is no new trial or appeal, execution will follow. 

151 To amend a writ of summons leave is necessary (Ord. XXVIL 
r. 11). 

The statement of claim may be amended once without leave within 
three weeks after delivery of the defence (the time limited for reply), 
or if no defence is delivered within four weeks from the appearance of 
the defendant who shall have last appeared {Ord. XXVIL r. 2). 

152 Whenever it is made to appear to the Court or Judge that 
prompt personal service cannot be effected {Ord. IX. r. 2). 

Applications for such service must be supported by affidavit showing 
the grounds upon which they are made {Ord. X.) 

153 A special case is one where, there being no dispute about the 
facts, the opinion of the Court is desired as to the law applicable to 
them. It is in the form of a narrative, and may be stated at any time 
after writ by the parties themselves or by the Court. It is printed 
and signed by the parties themselves or their solicitors and ifiled, and 
may be entered for argument by deliveiy to the proper officer of a 
memorandum of entry {Form App. J5. of the Mules; Ord. XXXIV. 
rr. 1—3). 

B. S. C. April, 1880, provides that no special case shall be stated 
under Sir Q-eorge Turner's Act. Therefore a special case will not now 
originate proceedings. 

154 A Judge's summons is obtained at Judge's Chambers, and 
calls on the opposite party to appear there and show cause why the 
order desired should not be made. A copy of it is then served on 
such party or on his solicitor. 

155 A charging order is to the effect that any government stock, 
&o., or shares in public companies, &c. standing in the name of a judg- 
ment debtor or person in trust for him, shfdl be charged with the 
judgment debt and interest {I Sf2 Vict. c. 110, as. 14 — 16 ; 3 <^ 4 
Vkt. c. 82). 

The assignee of a fund in Court may obtain a stop order ; the 
object is to give notice of the assignment at the Chancery Pay Office. 
It is obtainable in Chambers whenever the assignor and assignee 
concur ; otherwise by special petition, evidence of the assignor's title, 
and of the assignment being given. 
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166 On ibe Bolidtor. He must show it by affidavit. 

157 In three days after service the person serving must indorse the 
day of the month and week of the service, or else the plaintiff shall 
not be at liberty on default of appearance to proceed by default, and 
every affidavit of service of such writ shall mention the day on which 
the indorsement was made {Ord. IX. r. 13). 

The plaintiff's soUoitor wiU be liable to an action for negligence if 
the indorsement has not been made, and damage sustained thereby. 
SecuSy generally, a mere process server [Curletm v. Broad y 31 L, c/*., 
Ex. 473). 

158 If a certain number of days are given for the doing of any 
act, the time is to be reckoned exclusively of the first day and the last 
(1 Chit. Arch. Pr. 12th ed. 163). By Eule 174, Hil. 1853, any number 
of days not expressed to be '' clear " shall be reckoned exclusively of 
the first and inclusively of the last, unless falling on Sunday or any 
public holiday or fast day, &c. 

159 By Ord. 55, r. 2, where any less time than six days is allowed 
for any act, Christmas Day, Sunday and Good Friday are not to be 
reckoned. 

160 Eight days are given for appearance, or else judgment may 
be signed, but the defendant by notice may appear any time before 
judgment. 

Six weeks are allowed for putting in the statement of daim, eight 
days for the statement of defence, three weeks for the reply, four days 
for subsequent pleadings, ten days for entering a demurrer for argu- 
ment, six weeks after the close of the pleadings for giving notice of 
trial, which notice is ten days (long) and four days (short), one year 
for a writ of execution to be in force, six years to issue execution in 
without leave, fourteen days' notice of appeal from a final and four 
days from an interlocutory judgment, one year to appeal from a final 
and twenty-one days from an interlocutoxy judgment. 

161 Ten days long, four days short. It can only be coimter- 
manded by leave or consent. 

162 It means obtaining an order for more time than the law 
allows to do any act in. By Ord. LYII. r. 6, a Judge may enlarge 
or abridge the various times for proceedings specified in the Judicature 
Ilules upon such terms as the justice of the case may require. The 

o2 
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usual terms were to plead issuably, take short notioe of trial, and 
rejoin gratis, but the second alone is of importanoe since the Judicature 
Acts. 

163 Before (i) a Judge or Judges : 

(ii) a Judge sitting with assessors : 
(iii) a Judge and jury : 

(iv) an official or special referee, with or without assessors 
{Ord. XXX VI. r. 2). 
168a The officer of the Court may draw up a rule for a view on a 
party applying (who should previously apply to the solicitor on the 
other side for the name, &c. of the shower) without a motion— on 
affidavit of the distance from the office of the under-sheriff. Two 
"showers" are appointed {R. 48, Hil. 1863). 

164 Yenue was a statement of the county where an action was to 
he tried and from which the jurors were to be sunmioned. It was 
'^ local" {e. g, concerning realty), and then the action had to be tried 
in the county where the cause of action originated ; and " transitory" 
{e,g. concerning personal actions), in which case it might be laid 
anywhere. By Ord. XXXVI. r. 1, local venue is abolished, but 
when a plaintiff proposes to have the action tried elsewhere than in 
Middlesex, he shall name in his statement of claim the county and 
place of trial, and it shall be tried there unless the Judge orders to the 
contrary ; and where no place is named the trial shall be in Middlesex 
unless a Judge otherwise orders, and any such order may be discharged 
or varied by a Divisional Court. 

166 The Judge, after verdict, may (i) adjourn for further con- 
sideration ; if so, he fixes a future day for argument, and then gives 
judgment. He may (ii) leave the parties to move for judgment, and 
then the plaintiff sets down the action on motion for judgment in the 
Divisional Court ; in default of his doing so — after ten days the defen- 
dant may set it down, and the Court then decides it. If he pursues 
neither of these courses, judgment must follow verdict. 

166 A copy of a writ of subpoena is served on them personally, 
together with a tender of their expenses, if required. 

167 He may be examined before a commissioner or examiner or by 
interrogatories at any time by order of the Court or Judge {Ord. 
XXXVII. r. 1). Also by Eule 4 the order may be made for his 
examination upon oath before any officer of the Court or any other 
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person, and at any plaoe, and such deposition may be filed, and any 
party may be empowered to give it in evidence, the Court directing 
the terms. 

168 He should decline to be sworn until they are paid. 

169 By 17 & 18 Vict. c. 34, s. 1, leave must be obtained from the 
Court, or, if not sitting, from a Judge for a writ of subpoena com- 
manding his attendance. 

170 Yes. They can be compelled if resident anywhere in the 
British dominions. 

Such witnesses may be examined by the local tribunals (a writ in 
the nature of a mandamus being issued for that purpose), or by a 
commission appointed by the Court or Judge where the suit is 
pending (1 Will. 4, c. 22, 8. 4). Scotland and Ireland are not com- 
prised in the Act ; 6 & 7 Yict. 6. 82, s. 5, provides for compelling 
attendance of witnesses to be examined before conmussioners there. 

171 1. A writ of attachment may be issued to enforce a judg- 
ment — 

(i) For the payment of money into Court in cases where autho- 
rized by law {Ord. XLIL r. 2) : 

(ii) The recovery of property other than land or money {Ord. 
XLIL r. 4) : 

(iii) Bequiring a person to do any act other than the payment of 
money, or to abstain from doing anything. 

2. A writ of sequestration — to enforce a judgment — 

(i) For the payment o^ money into Court {Ord. XLIL r. 2) : 
(ii) For the recovery of any property other than land or money. 

3. A writ of possession — ^to enforce a judgment for the recovery or 
for the delivery of land {Ord. XLIL r. 3). 

4. A writ of delivery — ^to enforce a judgment for the recovery of 
any property other than land or money {Ord. XLIL r. 4). 

6. A writ of fieri facias — ^to enforce a judgment by seizing and 
selling the debtor's chattels ; and 

6. A writ of elegit, whereby his land can also be seized. 

There are some other writs of less importance (see Orda. XLIL and 
XLIII.) 

172 All writs of summons are in force for twelve months from the 
day of date inclusive. Formerly an ordinary writ of summons was 
in force for six months, and a writ of ejectment three months. 
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173 The writ should be seired on the father or gnardiaii, or, if 
none, on the person haying chai^ of the infant, subject to any <Hder 
of the Court or Judge that service on the infsmt shall be good service 
{Ord. IX. r. 4). If no appearance, the plaintiff gives six days' notice 
of his intention to apply to the Conit for the appointment of a guar- 
dian ad litem for the infant, such notice being served on the person in 
charge, and also on the &ther, £0., if any (Ori. XITL r, 1). The 
application for the proposed guardian is made on motion, sopported 
by affidavit as to his fitness. 

174 Where there are several defendants in different oountieB) or 
where the residence of a single defendant is not known, the plaintiff 
on issuing the original writ, or in twelve months after, may issue one 
or more concurrent writs, each bearing teste of the same day as the 
original, and to be marked with aseal bearing the word ^^ ooncuzrait" 
and the date of issue. Concurrent writs are in force as long as the 
original writ. 

175 If the witness is to bring documents he is served with a copy 
of a writ of Bubpcena duces tecum; and if not vrith a subpcsna ad testis 
ficandum only. 

176 A witness is examined, then cross-examined, then re-examined. 
Ho can only be asked leading questions when cross-examined, and in 
no case need he answer any likely to expose him to a criminal prose- 
cution. His evidence must be given on oath— or solemn declaration 
if he has scruples about taking an oatK 

For proof of attested deeds, see Am, 37, " Evidenced* 

177 No difference. Applications in both cases to set it aside and 
enter another shall be to the Court of Appeal by motion. {Ord. 
XL. r.i;B. 8. C. Dec. 1876). 
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1 (i) In treason {propter odium delicti). 
(ii) In misdemeanours. 

2 Generally imprisonment, not over two years (with or without 
hard labour), and having to find security for keeping the peace ; or, 
in default, to sufier additional imprisonment for one year or less. 
But if the offence is murder, an accessory after the fact may receive 
penal servitude varying from five years to life. A receiver of stolen 
goods is Kable to a maximum punishment of fourteen years' penal 
servitude. 

3 An accessory before the fact is he who, although absent at the 
commission of the offence, yet procures, counsels and advises another 
to commit it. He is punished like a principal felon. 

4 An accessory after the fact is one who, knowing an offence to 
have been committed, yet receives, relieves, comforts or secretes the 
felon {see previous Answers). 

5 Only to felonies. Where manslaughter is unpremeditated, of 
course there cannot be accessories ; secus^ if it is designed ; as if A. 
counsels B. to give a person something to make him ill and the person 
dies in consequence, A. would be an accessoiy to the manslaughter 
(if. c. 5). 

6 The questions submitted to the jury are: — 

(i) Was the murder committed by the principal P 
(ii) Did the prisoner knowingly comfort or assist him sub- 
sequently ? 

7 (i) As accessory, with the principal or after his conviction ; or 
(ii) For a substantive felony, whether the principal has been 

convicted, or is amenable to justice or not {H. c. 6). 

8 The plea is, that the defendant having been once acquitted cannot 
be tried again for the same offence. 
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The test is, whether the facts charged in the second indictment 
would have sustained a conviction on the first. 
The acquittal must have been before a petty juiy. 

9 The proper course is to proceed before two justices or a stipendiary 
magistrate (24 ^ 25 VtcL c. 100, ss, 42, 43). Punishment: 5/. 
penalty, or imprisonment up to two months ; or, if on a woman or 
child not over fourteen, 20/., or six months {Oiff, Mag. 64). 

10 He should apply for a certificate of dismissal, which will be a 
bar to any future proceeding against him (24 8f 25 Vuit c. 44, 8. 45). 

11 Fenal servitude to the extent of five years, or imprisonment up 
to two years. 

12 An aggravated assault is one occasioning actual and grievous 
bodily harm {e, g. interfering with the health or comfort of the com- 
plainant), or with intent to commit a felony, &c. — ^whereas a common 
assault is an attempt to strike, &c., with the capacity of doing so. 

13 Not if he has paid the penalty or suffered the imprisonment, or 
the matter has been dismissed and a certificate granted (24 8f 25 Vict, 
e. 100, 8. 45 ; Masker v. Browny 1 C. P. D. 97 ; JSradshaw v. Vaughan^ 
30 L. J., M. a 67 ; H. 179 ; Gif. Mag. 48—60). 

14 Arson is the malicious and wilful setting fire to any building. 
It is punishable by penal servitude, varying from five years to life, or 
imprisonment for two years or less, with or without hard labour, and 
solitary confinement. In the case of some buildings, however, the 
extreme term of penal servitude is fourteen years. 

15 If a felony is being committed, a private person is bound to 
arrest, or to assist an officer who is doing so ; and he is liable to fine 
and imprisonment in the event of an escape through his negligence 
or omission to assist. 

He may arrest : — 

(i) On suspicion of felony, provided he can prove (1) that a felony 

was committed ; and (2) that there was reasonable ground 

to suspect the person apprehended ; 
(ii) If he finds a person committing an indictable offence by 

night (9 p.m. to 6 a.m.) ; 
(iii) Or committing any offence against the Larceny Act or the 

Coinage Act ; 
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(iv) Or any offence agamst the Malioioiis Injuries to Property 

Act (if he is the owner of the property) ; 
(y) Or to stop the oommission of a breaoh of the peaoe in his 

presenoe (J7. 310). 

16 To prosecute (i) a fraudulent trustee, (ii) a vendor or his agent, 
who cancels or conceals any instrument, &c., material to the title of 
the property sold, and in a few other cases. Also see Ans. 60, 233. 

"17 It is a felony, punishable with penal servitude varying from five 
year^ Iz life, or imprisonment up to two years with or without hard 
labour (24 8f 26 Vict. c. 100, 8. 15). 

18 No ; as he could have been convicted for the attempt on the 
original indictment. 

19 In Buy county where the offender is in custody ; or, if the 
crime is one under any of the Consolidated Acts, also wherever he 
is apprehended. 

20 No. It is in force until the child dies, or attains 13 or 16, if 
the justices so direct. 

21 As to when a private person may arrest, see Ans. 15. 

A constable may arrest without warrant for treason, felony, or breach 
of the peace committed in his view, or on reasonable suspicion of 
felony. He may not arrest for a misdemeanour, though, to prevent a 
fresh breach of the peace, he may detain the person menacing until all 
danger of it is over. Persons loitering in highways, yards, &c., during 
the night, whom he suspects of being about to conmiit felonies against 
the Larceny, Arson, or Malicious Injury to Property Acts, or offences 
against the Person Acts, and holders of licences under the Penal Ser- 
vitude Act whom he suspects of having committed any offence or 
broken any of the conditions of the licence, he may also arrest ; or 
even if he suspects the person is getting his living by dishonest means, 
if authorijeed in writing by a chief officer of police {H. 309 ; 32 ^T 33 
Vict. c. 99, 8. 3). 

22 Where the sum adjudged to be paid is over 5/., or the imprison- 
ment awarded over one month, or where the conviction has been before 
one justice of the peace (24 8f 25 Vict c. 96, 8. 110 ; JT. 472 ; Oif. 
Mag. 270). 

23 As a rule, there is no appeal, criminally, from the verdict of a 
jury on the merits. Appeal lies from a magistrate's decision, when 
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given by express enaotment (as in Ana. 22), to Quarter SesdonB, whose 
decision is oonclusive unless a case is reserved for the oonsideratLon of 
the Queen's Benoh ; but, instead of this, the parties may, by consent 
and order of any Judge of a superior Court, state the facts in the form 
of a special case to the superior Court. But, on points of law, the 
opinion of a superior Court may always be obtained on a case stated 
and signed by the justices (20 ^ 21 Vict c. 43), unless, indeed, they 
think the application is frivolous, when they may refuse unless the 
Attomey-GFeneral directs them to state a case {see Oiff. Mag. App. 3). 

On a judgment of the High Court of Justice, an appeal lies to the 
Court of Appeal if there is some error of law apparent on the face of 
the record {J, A.^ 1873, ss. 18, 19, 47), as to which no question has 
been reserved under 11 & 12 Vict. c. 78, which statute allows a Judge 
at the assize, or the justices or recorder at quarter sessions, to reserve 
questions of law for the Court of Crown Cases Bicserved. 

A writ of error lies to the Queen's Bench Division for some glaring 
error apparent on the face of the record, and the fiat of the Attorney- 
General must be obtained before it can be brought {H. 448, 471). 

24 Yes. There is nothing inconsistent with the purposes of a sea 
or river wall or embankment, erected to protect neighbouring lands in 
a right of way along the surface ; and the same evidence of user will 
raise a presumption of a dedication of a right of way by the owner of 
the soil in the case of such an embankment, as in any other case of 
open and iminterrupted user by the public {Board of Works for the 
Oreenwich District v. Maudslapy L. -B., 5 Q. B, 397). 

25 It is a misdemeanour punishable with two years' imprisonment 
or less, provided she is taken permanently out of the care of any per- 
sons having lawful charge of her without her or their consent, and the 
defendant knew that they were in lawful charge of her (24 ^ 25 VioL 
c. 100, 8. 66). 

26 (i) By commutation of the sentence, by appeal to the Home 
Secretary, or by pardon. 

(ii) By reversal of the judgment on error, 
(iii) By reprieve. 

27 Certiorari is the removal of an indictment from an inferior 
Court into the Queen's Bench, and is a matter of right by the Crown, 
though it may now be refused to private persons (6 ^T 6 Will. 4, c. 33 ; 
H. 351). 
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Appeal is the revenal of a judgment^ and only lies as stated in 
Ans. 23). 

The right as to obt«ming a certiorari is taJ^en away by statute, 
whereas the right to appeal (when allowed) is given by statute. 

. 28 He can be convicted of on attempt to commit the offence, and 
of any other offence (which is proved by the evidence that he has 
committed) of the same nature included in it. Thus, on an indictment 
for murder, a person may be convicted of manslaughter (but not of an 
assault, as that is of a different nature) ; and sometimes, by special 
statute, when a person is indicted for one offence he may be convicted 
of another ; as, on an indictment for larceny, a person may be con- 
victed of embezzlement, and vice versd (26 8f 27 VicL c. 103, a. 72). 

29 No. 

30 If he does not enter into a book the name and description of the 
purchaser, or sell (if to a person unknown) in the presence of a witness 
who knows both, or sells to a person under age, or without mixing with 
soot and indigo in a given proportion or otherwise as authorized by the 
Act, he will incur a penalty of 20/. or less (14 8f Vict. c. 13, s. 4). 

31 That the prisoner has the notes in his own custody, or knowingly 
in that of some other person, or house, field, &c., whether his own or 
not, and whether he had them for his own use or for the benefit of 
another (24 8f 25 Vict. c. 98, 8. 45), and, further, it must be shown 
that they were forgeries. 

32 Misdemeanour, punishable by penal servitude from five to seven 
years, or imprisonment for two years or less. 

33 On information laid within six months, the defendant, on con- 
viction before a single justice, is liable to a fine of 40^. or less, or 
imprisonment for 14 days or less (10 8f 11 Vict. c. 89). 

34 Bail consists in delivering a person to his sureties on their giving 
security, he also entering into his own recognizances for his appear- 
ance at the trial. 

The Queen's Bench may bail for any offence, and the general rule 
is, that as far as persons are judges of any crime, so far they may bail 
persons indicted before them. 

Magistrates cannot bail for treason, and they must bail for all mis- 
demeanours excepting those specified in 11 & 12 Vict. c. 43, in which, 
as in all felonies, they have a discretion. 
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35 Originall jy the clergy and all who oould read (and were thus 
capable of becoming d^vgymen) coold avoid the penalty of death by 
praying *' benefit of clergy/' and the priYilege was sabaeqnently 
extended to everybody. Laymen, howeyer, oonld only chiim it onoe, 
and therefore were burnt in the hand, in order to know them again. 
The greater crimes were, howeyer, made f eloniea without benefit of 
clergy. It was abolished by 7 & 8 Qeo. 4, c. 28, s. 6 {SL Com. vol. iv. 
c. 23). 

86 A second marriage is not bigamous — 

(i) If contracted out of England or Ireland by a foreigner ; 

(ii) If the former consort has not been heard of for seven years ; 

(iii) After a divorce ; 

(iv) After a decree of nullity by a competent Court. 

37 Sunday, Christmas Day, Ghood Friday, or a public fast and 
thanksgiving day, under a penalty of 10/. or less per day, or imprison- 
ment, with or without hard labour, for a month or less, with distress 
on non-payment, and, in default of distress, further imprisonment 
(8^-9 Vict c. 109 ; 36 4- 36 Vict. e. 94). 

38 It is a nusdemeanonr, pumshable by two years' imprisonment 
or less. 

39 When, after the commencement of the bankruptcy, or within 
four months before, he fraudulently absconds, or attempts to do so, 
with property of his own to the value of 20/. 

40 A burglar is a person who breaks or enters the dwelling-house 
of another at night with intent to oommit a felony therein, or, being 
in such dwelling-house, commits a felony there and breaks out 

The punishment is penal servitude varying from five years to life, 
or imprisonment up to two years with or without hard labour and 
solitary confinement. 

To shoot a burglar is excusable homicide. 

41 Blasphemy is denying the providence, &o. of the Almighty, re- 
proaching or scoi&ng at Him, or Christ, or the Scriptuies, and bringing 
them into ridicule. The punishment is fine and imprisonment, but it 
is rarely enforced. 

42 Bribery is the corrupt treatment of any one entrusted with a 
public charge to influence him in the discharge of his duties in that 
character. It occurs in bribing — 

(i) Persons oonoemed with admimstering public justice ; 
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(ii) PersoiiB who can give appointments afi electors at elections 
{H. 86). 

43 The person convicted may be ordered to pay 100/., or less, as 
compensation to the person injured by the felony, and also costs. 

44 There were many things which were not the subjects of larceny 
at the common law ; as domestic animals which are unfit for human 
food — ^things not purely personal, and those which are merely eyi- 
dentiary of title ; e, g. bills, bonds, fixtures, title-deeds, &c., oysters, 
wills, documents of title, valuable securities, dogs, birds, &c., &c. ; most 
of these have been made punishable by various statutes, and the Acts 
have extended and consolidated all previous enactments on the subject. 
They have further made '^ false pretence " a statutory misdemeanour 
— ^provided that bailees of goods shall be liable for larceny— closed 
many previous technical avenues which were open for the escape of 
oriimnals, and placed the criminal law on a more comprehensive and 
satisfactory basis. 

45 It is a writ directed to an inferior Court, requiring it to return 
the records of an indictment, so that the party may have a trial in the 
Queen's Bench, or wherever else the Queen may assign the cause. 
The writ should be applied for before issue joined, or at least before 
the jury are sworn ; but it has been allowed at any time before judg- 
ment, or even afterwards, where error does not lie {see Ana. 27; 
H. c. 9.) 

Sir Fitzjames Stephen, in his work on the Criminal Law of 
England (p. 67), says : " They repeal all former Acts on the subjects 
to which they refer {e.g. larceny, malicious injuries to property, 
forgery, offences against the coinage, and offences against the person), 
and constitute the kernel of the working criminal law of the land." 
For their history, see the preface to Mr. Qxeave's edition of the Acts 
of 1861. 

46 Confessions must be free and voluntary, and not made under 
any inducement of a temporal nature having reference to any charge 
against the prisoner held out by a person in authority. Although 
only admissible against the party confessing, yet, if heard, they 
cannot fail to have weight with the jury against his accomplices. 

47 The inquest must be held 9uper mum corporisy the finding of 
the body only being dispensed with in very extreme circumstances. 

48 Conspiracy is a misdemeanour, being the combination of ttco or 



94 CRIMINAL LAW. 

more persona to do on unlawful act, whether that act be the final 
object of the combination or only a means to the final end. 

49 When he is indicted with others who may be dead or unknown 
to the jurors. 

60 Conspiracy to murder is a misdemeanour punishable by penal 
servitude, varying from five to ten years, or imprisonment up to two 
years, with or without hard labour. 

51 No ; husband and wife are reckoned one person for conspiracy. 

62 Yes ; for the gist of the offence is in the conspiring and not in 
the perpetration of the act. 

63 Yes, if convicted, by 33 & 34 Vict. c. 23, s. 3, 

64 A crime is an act of disobedience to a law (by statute or not) 
forbidden under pain of punishment {Mtzjatnes Stephen^ Cr. Law^ 1). 
There must be intent^ or such negligence as to presuppose it, or the 
person must be doing something unlawful when the act occurs. It 
must also tend to the prejudice of the community {see JET. c. 1; Br. 
C. i., Bk, IV. c. 1 ; St, Com.y Bk. vL c, 1 ; also Ans, 1, " 2br/.") 

66 The Court may award costs to the prosecutor, to be levied by 
distress, and also a reasonable allowance for loss of time (33 8f 34 
VicL c. 23, s. 3). Also, if the assault is dealt with by a magistrate, 
the defendant may be made to pay the prosecutor's costs (12 8f 13 
Vict. c. 43, s. 18). 

66 See Answers 43 and 65. 

67 He may recover costs on an acquittal for an offence under the 
Vexatious Indictments Act — ^at the discretion of the Court ; and also 
on an acquittal in a private prosecution for a defamatory libel. 

68 Civil proceedings can be taken for damage after the conviction ; 
33 & 34 Vict. c. 23, ss. 3, 4, now allows compensation {H. 446 ; see 
Ans. 43). But his representatives may sue if the act has occasioned 
his death — under Lord Campbell's Act (see Ans. 13, " Tort^*). 

69 Yes ; any one may apprehend for an offence against the Coinage 
Act (24 8f 25 Vict c. 99, s. 31). 

60 Compounding a felony is a misdemeanour, punishable by fine 
or imprisonment. 

An advertisement offering a reward for the return of stolen or lost 
property, using words purporting that no questions will be asked, &o., 
renders the advertiser, printer, and publisher liable to forfeit 50/. ; the 
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action againBt the last two must be brought in six months, and in 
every case with the consent of the Attorney- General. 

In misdemeanours, if of a private nature, the Cotirt often allows a 
compromise after conviction, inflicting but a trivial punishment if the 
prosecutor declares himself satisfied {ff, 99). 

61 They are guilty of a conspiracy to defraud. 

62 See Answer 21. 

63 Yes — li it is voluntary. 

64 Yes. It is voluntary. 

65 Any discovery which has taken place through such confession 
is receivable, e.g. if the confession is that goods are in a man's house 
and they are found there {R. v. Loekhart, 2 Easty P. C. 658 ; Archb. 
Cr. PI. 8r Ev. 265). 

66 If the promise was made by a person having authority over him, 
it could not be used ; but there is no reason why it should not be if 
made by any one else. 

67 It consists of the Judges of the High Court of Justice, or five 
of them at least, of whom the Lord Chief Justice of England, the 
Lord Chief Justice of the Common Pleas, or the Lord Chief Baron, 
must be one. It decides questions of law (in the event of a conviction) 
reserved by the Judge at a criminal trial, reversing or affirming the 
judgment, or it may send the case back for judgment if no judgment 
has been given, and its decision is final {H. 451). 

68 In the Central Criminal Court, for the compoimd larceny ; or in 
the county where found or where carried through, for the simple larceny. 

69 When by secret disposition of the body he has endeavoured to 
conceal its birth, whether it dies before, at, or after its birth. The 
denial of birth only is not sufficient (-ST. 174). 

70 The Courts empowered to try indictable offences are : — 

(i) Quarter Sessions, consisting of the county sessions and composed 
of two or more justices of the peace, and borough sessions where the 
Eecorder is sole Judge : 

(ii) The Central Criminal Court, composed of the Judges, the Lord 
Mayor, Recorder and Common Serjeant, the Aldermen, &c. : 

(iii) The Courts of Oyer and Terminer and Q-eneral Qttol Delivery : 

(iv) The Queen's Bench : 

(v) The House of Lords, where peers are tried for treasons and 
felonies ; or the Court of the Lord High Steward during the recess : 
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(vi) The University Courts of Oxford and Cambridge (-Ef. P, ///. 

C.2). 

71 Petty Sessions, the Court of the Commissioners of the Bevenuey 
the Superior Courts for punishing contempts, &o. 

72 Over London and Middlesex, and parts of Kent, Surrey and 
Essex. 

73 1. Dilatory pleas — as a plea to the jurisdiction. 

2. Special pleas in bar — e.g. autrefois acquit^ autrefois convict^ autre* 
fois attaint y &c., pardon. 

3. Plea in bai^-^.^. not guilty. 

4. Demurrer. 

74 If a bankrupt neglects to deUver up property under his control, 
bookfl, papers, &c. relating to his property, makes material omissions 
in statements relating to his affairs, fraudulently obtains the consent 
of his creditors to any agreement, &c., &c., he shall be subject to two 
years' imprisonment or less (32 8f 33 Vict. c. 62, s. 11 ; H. US). 

75 Yes ; whenever the deponent is dead or too ill to travel, or kept out 
of the way by the prisoner, provided the deposition was made on oath 
before a magistrate in the presence of the prisoner, the latter having 
had full opportimity of cross-examining (11 ^ 12 Vict. c. 42, s. 17). 

76 Two inhabitants give notice to a constable of the fact, making 
oath as to its truth before a justice, and entering into recognizances 
to give evidence. 

77 It is murder. 

78 See Answer 62, " Procedure.'' 

79 Into treasons, felonies and misdemeanours. 

80 High treason, murder, piracy if accompanied with any act 
endangering life, setting fire to men-of-war or ships in the port of 
London, and some offences against military law, &c. 

81 Fine and imprisonment, and generally forfeiture of his office. 

82 Embezzlement is the unlawful appropriation to his own use by 
a clerk or servant of money or chattels received by him for his em« 
ployer. The property must not have been already in the master's 
possession or else it is larceny. Thus where A. gave B. marked 
money with which to buy spirits at A.'s house where C. was barman 
— this money not being placed in the till but found in C.'s possessioni 
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he was found guilty of embezzlement, the money being in transitu 
towards A. {OHIh* case, Dears. 289). 

83 Yes (24 8f 25 VicL c. 96, «. 72). 

84 Larceny lies when property is taken from a person's possession 
secretly and animo furandiy and embezzlement lies as stated in 
Answer 82. 

85 A jury of twelve matrons is empannelled to ascertain whether 
she is quick with child or not, and if she is found to be so, execution 
is stayed until she is delivered, or proved in the course of nature not 
to have been pregnant at all. 

86 If *' breach of prison," it is a felony (J7. 78). In other cases 
it is a misdemeanour. 

87 Acts have been passed from early in the present reign oh the 
subject of giving up fugitive criminals. 33 & 34 Viet. c. 52, amended 
by the Act of 1873 (36 Sf 37 Vici. c, 60), now regulates the subject, 
and provides a list of offences, allowing this country to make treaties 
with any other countries with the object of mutually surrendering 
fugitive criminals who have committed, in the other country, any of 
the offences mentioned in the list (provided they have been included in 
the treaty with the other country), and fled here, or vice versd. Ex- 
tradition is the act of sending by authority of law a person accused of 
a crime to a foreign jurisdiction where it was committed, in order that 
he may be tried there. 

Treaties have been made at various times with nearly all the 
European States. 

88 The required evidence is that of the mother, but it must be 
corroborated. She must show that the supposed father has in twelve 
months after the child's birth given money to maintain it ; or, if he 
left England in twelve months after the birth of the child, at any 
time in twelve months from his return. A summons is then served 
on him. 

89 No ; alleging and proving a general intent is sufficient. 

90 See Answer 149. 

91 A felony, and punishable as the principal felony (24 Sf 25 
Vict. c. 94). 

92 There is a penalty of 5/., or less (5^6 Vict. c. 60). The pro- 
ceedings are to be taken in six months, before two justices. Also, by 

8. H 
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24 & 25 Vict. c. 100, any person by furious driving, &c. doing bodily 
harm, is liable to be tried at quarter sessions, and to be impiisoned for 
two months, or less, with or without hard labour. 

93 See Answer 75, " Contractu.'' 

94 No ; the statement is not of an existing but of a future fact. 

95 Forgery is the false making or altering of an instrument 
which purports on the face of it to be good and valid for the purposes 
for which it was created, with a design to defraud. It is not triable 
at quarter sessions. 

96 No ; if a person is indicted for false pretence he is not to be 
acquitted merely by reason of its being proved to be larceny, though 
it is still necessary to prove that he was also guilty of the false pre- 
tence (24 8f 26 Vict. c. 96, %. 88) ; not so, vice rersd. 

97 Obtaining goods or money, &c. by false pretences is made a 
misdemeanour by 24 & 25 Vict. c. 96, s. 88, and only differs from 
larceny, that in the latter the goods of the person are taken without 
his consent, whereas in the former his consent is fraudulently 
obtained. 

98 The representation must be of an existing fact. 

99 Instances of cheats and frauds at common law are, falsely 
personating some one (though this offence is now principally regu- 
lated by statute), selling imwholesome provisions, fabricating oroirou- 
lating false news, using false weights and measures, putting false 
marks on spurious articles, so as to pass them off as genuine, &c. 
All ways of obtaining goods, money, &c. by false pretences are 
statutory frauds under 24 & 25 Vict. c. 96, s. 88 ; e.g.Sk false state- 
ment that a society had 7,000/. in a bank, made to induce a person 
to become a member; obtaining credit imder false pretences is a 
fraud under the Debtors Act, 1869 ; and fraudulently concealing 
deeds is a misdemeanour under 22 & 23 Vict. c. 35, s. 24 (see Hu&s, 
on Crimes, vol. ii. 511, 607 et seq.^ where a full list is given). 

100 Felony, pimishable by penal servitude up to seven years 
(J7. 236), or imprisonment up to two years with or without hard 
labour. 

101 Forfeiture was abolished by 33 & 34 Vict. c. 23, and a felon's 
property is now committed to the care of an administrator to be 
appointed by the Crown, or in default of such appointment, to an 
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interim curator, who may be appointed by the magistrates on appli- 
cation (jy. 446). 

102 Felony, punishable by penal servitude up to seven years, or 
imprisonment up to two years {R. 251). 

103 Felony, punishable by penal servitude from five years to life, 
or imprisonment up to two years, with or without hard labour and 
solitary confinement. 

104 Yes ; as where A. conveys land to B., and then makes a lease 
of it for 999 years to C, of a date prior to the conveyance to B., for 
the purpose of defrauding B., this lease is a forgery. Also the 
forgery need not be of a name at all. ^11- may be in some other part 
of the instnmient ; e. ^. to fill in without authority a form of cheque 
already .signed, with blanks left for the insertion of the sum 
{H. 254). 

105 The parish to which the highway belongs ; but in some cases 
the liability attaches by prescription to particular townships, and 
occasionally to private persons ratione tenuree (see Olen or Shelford 
on Highway s). 

106 Housebreaking is the breaking and entering any house 
with the intention of committing a felony therein; or being in a 
house, committing a felony, and breaking out. It is a felony, and if 
the projected felony is committed the punishment is penal servitude, 
varying from five to fourteen years (but if only intended, from five 
to seven years), or imprisonment up to two years with or without 
hard labour and solitary confinement (24 8^ 25 Vict. c. 96, 8, 55). 

107 Offences against highways are sometimes punishable at 
common law, and sometimes by the highway, bridge, and turnpike 
acts. A person can also sue civilly when he has sustained any 
special damage by the obstruction. 

108 He may be convicted of larceny in a dwelling-house, or of 
simple larceny. 

109 Persons incapable of committing crimes are those without 
understanding, and who do not know they are transgressing the 
law ; thus, infants under seven years (and also imder fourteen, unless 
preoooity is shown), lunatics, &c. (see Maenaughten^a caae^ 10 CI. 8f F. 
210). The sovereign also cannot commit a crime. Persons excused 

H 2 
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are those who for some reason are visited with no punishment — ^as 
married women, who can sometimes plead that they acted under the 
compulsion of their husbands (see St. Com.y Bk, 6, c. 2, urhere the 
whole subject is gone into). 

HO Ignorance of law is no excuse, or it would be always urged. 

111 When it is summarily dealt with before magistrates by virtue 
of some statute. 

112 Objections to formal defects must be taken before the jury 
are sworn, by demurrer, or motion to quash the indictment, or before 
verdict. 14 & 16 Vict. c. 100, ss. 24, 25, now allows them to be 
amended {Arch. Cr. PL ^ Ev. 137 ; E. 325). 

113 The defendant should move to quash the indictment, or he 
may demur {II. 325). 

114 When the prosecution is instituted by the Attomey-Greneral, 
a nolle prosequi may be entered, which will have the same effect. 
It will not refuse when the indictment is not so defective that there 
can be no conviction, if the prosecution was not bonft fide, or instituted 
maliciously, or for the purpose of oppression. It refused to quash 
two indictments against the same person — one for felony and one for 
misdemeanour— on an affidavit that they related to the same trans- 
action {R. V. Stockley, 3 Q. B. 328 ; Arch. Cr. PI. ^ Ev. 98). 

115 It is sent before a grand jury, and they hear the prosecution, 
and examine witnesses, and find a true bill, or throw it out. 

116 An ilidictment is a written accusation (on oath) of one or more 
persons of a crime, preferred to and presented on oath by a grand 
jury. The form is as follows : — 

Suffolk^ to wit : the jurors for our lady the Queen upon their oath 
present thai A. J?., on the 17 th June^ in the year of our Lord 1876, 
three coats^ 8fc.j of the good^ and chatteh of C. D.^fehniously did steals 
take and carry away against the peace of our lady the Qu^en^ her crown 
and dignity {H. 322). 

117 (I) In the same count — not more than one offence can be 
charged, excepting (i) in burglaiy, where the defendant is usually 
charged with having broken and entered with intent to commit a 
felony, and also with having committed it; (ii) in embezzlement 
there may be any number of charges, not exceeding three, com- 
mitted against the same master in six months. 
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(II) In different counts : — 

(i) In treason, there may be different charges of treason ; 

(ii) In felony, though it is allowed in law to put several charges, 
yet it is objected to in practice, excepting (1) in larceny 
there may be three charges, or less, with the like provisions 
as in embezzlement; (2) in indictments for stealing there 
may be counts added for receiving the same property ; 

(iii) In misdemeanours, there is no objection to adding sevidral 
charges, provided they relate to the same legal offence. 
Also, sometimes, a count may be inserted charging the prisoner with 
a previous conviction {R, 328 — 330). 

118 It is made to the Court where the bill is found, except in the 
case of Indictments at sessions and Inferior courts, when it Is made 
to the Queen's Bench, the record having been previously removed 
there by certiorari. Quarter Sessions has itself authority to quash 
an Indictment found there before plea pleaded. 

A motion to quash an Indictment should be made when read, or 
even after plea pleaded {R. v. Heaney 4: B, 8f 8. 947). The Court 
may quash the indictment on its own view {R. v. Wilson^ 6 Q. B. 
620 ; Arch. Cr. PI. 8f Ev. 99). 

119 A criminal Information ex officio is a formal written suggestion 
of an offence filed by the Attomey-Gheneral in the Queen's Bench, 
and lies for misdemeanours only — the reason for permitting such an 
exceptional proceeding without a grand jury Is, because the matter 
will not admit of delay, as tending to endanger the government 
{H. 332). 

120 When a foreigner was Indicted (except for treason) he for- 
merly had the privilege of having a jury half of whom consisted of 
foreigners. But this was abolished by 33 & 34 Vict. c. 14, s. 16. 
At the High Steward's Court, at Oxford, the jury consists half of 
freeholders and half of matriculated laymen {H, 300). 

121 Of any nimiber between twelve and twenty-three. 

122 Twelve at least. 

123 A man Is supposed to presume the consequence of his acts, 
and therefore. If he is found In a situation where a criminal intention 
Ifi probable, he Is supposed to have so Intended it. 
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124 They are disoharged, and the prisoner can be tried again, 
though the judge has power to keep them till they do agree. 

125 No. See Ans. 60. 

126 Title deeds, &o., and other writings relating to realty, were not 
subject to larceny, because, being part of the land and not chattels, 
they were formerly considered, by way of consistency, incapable of 
removal. By 24 & 25 Vict. c. 96, s. 28, making away, &c. (1) with 
title deeds is punishable with penal servitude for five years ; and (2) 
(by s. 29) with a will, the penal servitude varies from five years to 
life. 

127 Evidence may be given of not more than three larcenies com- 
mitted within six months of one another (24 8f 25 VicL c. 96, s. 6). 

128 It is a felony — triable where committed or where the offender 
was apprehended or is in custody. 

129 Yes — she can commit larceny of all property but her hus- 
band's, being only excused when his compulsion is presumed. 

180 Persons imder sixteen, for larceny, embezzlement, and aiding 
the same, &c., may, on conviction before two or more justices at petty 
sessions, be imprisoned for three months or less, with or without hard 
labour, or may be fined to the extent of 10/., or, if a male xmder 
fourteen, may be whipped instead of or in addition to the other 
punishment ; but these summary proceedings will not be resorted to, 
(1) if the justices think, before the defence, that the case is fit for 
indictment, or (2) if the accused object (42 8f 43 Vict. c. 49, «. 11). 
8. 10 contains a similar provision for children imder twelve, extending 
its power to all offences except homicide, and limiting the imprison- 
ment to one month and the fine to 40«. 

181 A previous conviction is admissible as evidence of guilty know- 
ledge, and evidence may further be tendered that in twelve months 
previously other stolen goods were foimd in the prisoner's possession, 
which will have weight in proving that he knew the present goods 
were stolen. Direct or circumstantial facts may be shown and infer- 
ences drawn accordingly. 

182 Stealing rabbits in a warren lawfully used for breeding them 
is a misdemeanour if between the expiration of the first hour after 
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gunset and the beginning of the last hour before suniiiBey or if at any 
other time, it is punishable summaiilj by a penalty of 5/. or less. 

Stealing oats is punishable by fine or imprisonment summarily^ but 
it is not indiotable. 

Stealing pigeons is laroenyy as they are fit for food (H. 194). 

133 Larceny is the wilfully wrongful taking possession of the 
goods of another with intent to deprive the owner of his property in 
them {H. 187). The punishment varies aooording to the description 
of the stealing, and may be roughly stated to be penal servitude for 
five years or imprisonment up to two years. It is a felony (see JET. 
484, where the punishments are specified in the table), 

134 When at the time the finder knew who the owner was or 
where he might be found, or that he had not lost or abandoned the 
property but would come back for it, and he (the finder) did not 
intend to return it but to deprive the owner entirely of its possession 
{B. V. Thurburn, 2 C. ^ K. 831). 

Formerly a bailee oould not be guilty of larceny without breaking 
bulk {Br. C. L. 932), which determined the bailment. Now, by 24 & 
25 Vict. 0. 96, s. 3, whenever he fraudulently converts the property to 
his own use he can be found guilty, provided the bailment is to re- 
deliver the property (iJ. v. Sogsell^ 30 L, e/., JT. C, 175). 

135 He is arraigned on that part of the indictment charging the 
larceny, and if found guilty is questioned as to a previous conviction, 
which, if not admitted, may be proved ; but if he gives evidence as to 
character, the previous conviction may be proved before he is found 
guilty (J5r. 330). 

136 The first offence is punishable summarily before magistrates 
by imprisonment up to six months, or with a penalty up to 20/. over 
the value of the dog. The second offence is a misdemeanour, punish- 
able by imprisonment up to eighteen months {H, 195). 

137 No ; he will be convicted of larceny, for the removal of the 
money constitutes an asportation. 

138 No (iZ. V. Cabbage^ R. 8f R. 292) ; the meaning of this word 
being extended to any possible individual advantage. The case of 
servants supplying the horses, &o. with more food than is usually 
allowed, thus perhaps to obtain ease in looking after them, is regu- 
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lated by 26 <^ 27 Vict. o. 103, s. 1, whicli provides that such conduct 
shall be summarilj punished by imprisonment up to three months or 
fine up to d/.y with power of entire dismissal if too trifling. 

139 A felonious taking is larceny. It may be defined to be a con- 
version animus furandi^ with intent to deprive another entirely of the 
possession. 

140 Not necessarily. The test is, whether the lunacy was so 
great as to prevent the person from knowing that he was doing an 
act punishable by law {Macnaughtenh cascj 10 CL ^ F. 210). Skilled 
evidence is admitted to show whether certain facts indicate insanity, 
but the skilled witness may not be asked whether from the evidence 
he is of opinion that the witness is insane. 

141 It may be pleaded in defence, and may mitigate or aggravate 
the libel, according to circumstances. 

142 Generally, whenever an action will lie for a libel without 
showing special damage, an indictment will also lie, and generally 
when a libel is true, an indictment will alone lie. 

The gist of the crime is the provocation to a breach of the peace by 
exciting feelings of revenge, &c., and thus producing an injury to the 
public as weU as to the individual {H, 106). 

143 No. It is sufficient if he is held up to ridicule, hatred, or 
contempt. 

144 The crime is a misdemeanour punishable by fine or imprison- 
ment up to one year, or up to two years if the defendant knew it to 
be false, or both. 

146 See Ans. 142. The publication must be proved, and further, 
it must be shown that the writing is libellous in its nature, with pre- 
sumptive evidence of the malice necessary to constitute a crime {H. 
109). 

146 Of a misdemeanour, it being a malicious injury to property. 

147 He may still be convicted for the misdemeanour, or the pro- 
secution may apply to the Court to discharge the jury before giving 
a verdict, and direct an indictment for the felony (14 8f 16 VicU 
c. 100, 8. 12). 

148 Misdemeanour. The punishment is penal servitude, not less 
than five and not over seven years, or imprisonment not over two 
years, with or without hard labour and solitary confinement. 
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149 A felon j is defined to be ^' an offenoe entailing the forfeiture of 
land or goods, or both, at the common law {fee ^fief Ion ^pricey Saxon), 
and to which capital or other punishment may be added, according to 
the degree of guilt " (4 BL Com. 95) . A misdemeanour is any crime not 
a felony, and not being treasonable. Forfeiture being now abolished 
(33 8f 34 Vict. c. 23, s. 1), the distinction between them is sometimes 
somewhat capricious, though all the greater offences are still felonies. 
If a statute provides that an offence shall be deemed to have been 
" feloniously " committed it is a felony, if not, it is a misdemeanour. 
Felony was generally punishable with death, though not always — e. g, 
petit larceny was not ; and death might have been the pimishment 
although the offence was not a felony — e.g, standing mute. A felony 
is not always punished with greater severity than a misdemeanour. 
Thus perjury is punished by penal servitude from five to seven years 
or by fine or imprisonment, or imprisonment up to seven years, 
although only a misdemeanour, whereas simple larceny, a felony, is 
punished by penal servitude for five or imprisonment for two years, 
or less. 

There are practical distinctions still existing between them, e. g, — 

(1) The right of peremptory challenge ia confined to persons charged 

with felony. 

(2) Felonies are tried on indictment or inquisition only; misde- 

meanours also on information. 

(3) An arrest is often justifiable in felony where it would not be in 

misdemeanour. 

(4) Before 42 & 43 Vict. c. 55, certain terms of penal servitude were 

inflicted on those convicted of felony after a previous conviction 
for felony or for certain misdemeanours; but there was no 
such provision as to misdemeanours committed after a previous 
conviction. That Act, however, reduces the minimum period 
of penal servitude in all cases to five years. 

(5) There are differences as to the form of oath taken by the jury, 

the mode of swearing the jury, and in misdemeanours the 
defendant is not given in charge to the jury, 

(6) A felony must be prosecuted before a civil action is commenced 

with reference to the same act, but a misdemeanour need not 
be (ff. 8—11). 
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150 She can do bo in felonies when oonunitting the crime in his 
presence only, unless the offence is murder, manslaughter, or robheiy ; 
and the presumption is rebuttable. 

She cannot in treason, or probably in misdemeanour (22. y. Priee^ 
S^C.Sf P. 19) ; certainly not in matters of a domestic nature, e. g. keep- 
ing a disorderly house {H, 30), or where the offence is agaLost ihe 
husband. Note that husband and wife are one for conspiracy. 

151 In neither {R. v. Brooks j Dears. C. C, 184). 

152 It can be given to show the motive and intention of the 
murder in question, but not otherwise (see 22. v. Clanes^ 4 C, Sf P. 
221 ; Roscoe^ Crim. Uvid. 8th ed, ; also see 22. v. Geering, 20 L. e/l, 
M. a 215 ; Arch. PL Sf JEe. 98), 

153 Malice aforethought strictly means that the person was killed 
by design, and not accident ; but it is inappropriate, as in many cases 
an offence is murder when no killing was designed at aU, as where a 
burglar accidentally kills some one, or even where the accused does 
not commit the offence, as if two are engaged in a felony, and one of 
them kills a man {H. 158 ; Fitzjames Stephen^ 118). 

Blackstone says the test of malice is the grand criterion which dis- 
tinguishes murder from all other kinds of killing ; and that this malice 
prepense, malitia preecogitata, is not so properly spite or malevolence 
to the deceased m particular, as any evil design in general ; the dic- 
tate of a wicked, depraved, and malignant heart {Post. 256) — un dis* 
position dfaire un male chose (2 22o//. 22^. 461). 

154 See previous Ans. 

155 Murder is reducible to manslaughter whenever the accused 
can show that the homicide was not committed with malice prepense. 

The kinds of homicide are : — 

(1) Felonious, e. g. murder and manslaughter. 

(2) Excusable, when committed per infortunium, e. g. by misadven- 

ture ; or se defendendo, upon a sudden affray, which is now 
practically similar to — 

(3) Justifiable homicide, which occurs when (i) executing the sen- 

tence of the law ; (ii) advancing public justice ; (iii) pre- 
venting the perpetration of an atrocious crime; and (iv) 
yielding to the promptings of the instinct for self-preserva- 
tion {St. Com. vol. iv. c. 4). 
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lff6 To kill a mere trespasser without cause is murder, but the 
trespasser being in the wrong, slight oiroumstances will reduce it to 
manslaughter. If, however, the trespasser is killed while struggling 
to get into the house, the homicide is excusable in the absence of 
unneoessary violence on the part of A. 

For fine distinctions between the different degrees of the offence ofhomi" 
cide^ the stttdent is referred to " Wharton on Somicidej" where the subject 
is most elaborately dealt mih, 

157 Felony, punishable by penal servitude between five and ten 
years, or imprisonment not over two years, with or without hard 
labour, and with or without solitary confinement, and, if a male 
under sixteen, with or without whipping (24 Sf 25 Vict. c. 97, s. 50 ; 
27 Sf 28 Vict. c. 47, s. 2). 

168 The prerogative writ of mandamus issues from the Queen's 
Bench, and is a command from the sovereign, directed to any person, 
corporation, or inferior court of judicature within the Queen's 
dominions, requiring them to do some particular duty. It is granted 
on a suggestion by the party injured of his right and its denial. It 
does not lie if there is any other remedy. The punishment for dis- 
obedience is attachment {St. Com. bk. V. c. 12). 

159 No ; mere proof of general malice is sufficient. 

m 

160 Criminal responsibility will attach if that other is an infant or 
not a free agent, and unable to get food for himself or to go where he 
can get it, provided there is a duty imposed on the prisoner of pro- 
viding him with food. It would be murder if the starving was in- 
tentional, and manslaughter if occasioned through negligence. 

161 An assault or battery in which a question arises as to the title 
of any lands, tenements, or hereditaments cannot be dealt vnth at 
petty sessions (24 8f 26 Vict. c. 100, s. 46). 

162 They can refuse when they think that the application is frivo- 
lous unless the Attorney-General directs them to do so (20 8f 21 Vict, 
c. 43, ss. 4, 5), or when the objection is to their decision otherwise 
than on a point of law, or in excess of jurisdiction (42 ^ 43 Vict, 
c. 49, s. 33). 

If they improperly refuse to state a case the Queen's Bench Divi- 
sion will grant a rule calling upon them to show cause for their 
refusal. 
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163 They may determine summarily (6*^. Jfii^.280,282,301— 303). 

(1) Common assaults. 

(2) All takings of personal property or things annexed to the 

realty, which are not indictable. 

(3) Larceny under 40«., and attempts to commit larceny. 

(4) Larceny, &c. over 40«. when the person pleads guilty and the 

case is one which can be adequately punished by the powers 
given to them (42 Sf 43 VicL c. 49). 

(5) Small wilful injuries to property. 

(6) Certain offences relating to game. 

(7) Larceny by juveniles under 16. 
But they cannot convict sunmiarily 

(1) If they are of opinion, before the defence, that the charge is a 

fit subject for indictment. 

(2) If the accused or his parents object. 

Proceedings are commenced by an information laid before a justice, 
who then issues a summons which, if not obeyed, is followed by a 
warrant for the apprehension of the accused (or the cause may be 
heard in his absence or adjourned), though the justice may, if he 
pleases, issue a warrant in the first instance. 

The attendance of witnesses is similarly secured. The hearing 
takes place in open Court before one or more justices, according to 
the directions of the act giving jurisdiction to deal with the offence in 
question, or before one justice if there is no such direction. If the 
prosecutor does not appear the justice or justices may diRiniftft the 
matter or adjourn, committing or discharging the defendant on his 
entering into due recognizances. When both parties appear the 
information is read, and if the defendant does not admit its truth the 
prosecutor and his witnesses are heard on oath ; then the defendant and 
his witnesses are similarly heard ; after which the prosecution is heard 
in reply if the defendant has given any evidence other than to his 
general character. No observations must be made on the evidence by 
either adverse party. The magistrates then determine, the majority 
deciding ; on equal division there may be a fresh information or an 
adjournment. A memorandum of a conviction is made and filed 
amongst the Quarter Sessions Records. The parties may be repre^ 
sented by counsel or attorney {!£. bk. iv,). 
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164 (i) When a penalty, Ac. is imposed for non-payment of 
which the defendant would be imprisoned he may at any time be 
discharged on payment (11 ^T ^2 Vict c. 43, 8. 28). 

(ii) Whenever the offence is so trifling that a nominal punishment 
could alone be inflicted the Court may dismiss the information, with 
or without payment of damages and costs or either (under 40^.), and 
with or without giving security (42 8f 43 Vict c. 49, «. 16 ; Oiff.^Mag. 
85, 168). 

165 (i) He may appeal to Quarter Sessions when allowed by 
particular statutes — for appeal from Summary Jurisdiction is the 
creature of statute ; e.g. the Larceny and Malicious Injuries Act give 
a right to appeal when on stmimary conviction the sum adjudged to 
be paid exceeds 5/. or the imprisonment exceeds one month, or where 
the conviction has taken place before one justice only. There is no 
appeal, on the other hand, in common assaults, under the Juvenile 
Offenders Act, or in a case of larceny under 18 & 19 Vict. c. 126, &o. 

(ii) Instead of this the parties may by consent and order of any 
judge of the Superior Common Law Courts state the facts in the form 
of a special case for the opinion of the Superior Coiui;. 

(iii) If the dissatisfaction arises from the decision being erroneous 
in point of law or in excess of jurisdiction the party dissatisfied may 
apply to the Court to state a special case (42 8f 43 Vict c. 49). 

(iv) He may apply for a certiorari. 

(v) If a sentence of imprisonment has been passed the decision may 
be reviewed by writ of habeas corpus. 

(vi) He can force the magistrate to do any act by mandamus. 

(vji) Or prevent it by the contrary process of prohibition (see Oiff. 
Mag. 269 et seq.f where the law is fully laid down). 

166 It must be backed, that is, signed by a magistrate in whose 
jurisdiction the offender is before he can be arrested there. 

167 He can order their delivery up, unless they are themselves, or 
are documents of goods, over 15/. in value (2 4" 3 Vict c. 71, s. 40). 

168 Eefusing or delaying bail is a misdemeanour at common law, 
and also under the Habeas Corpus Act, imless the offence is a felony 
or a misdemeanour under 11 & 12 Vict. c. 42, s. 21, where bail is dis- 
cretionary with the magistrate. Application should be made to a 
judge in chambers {H. 317). 
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169 A stipendiary magistrate may do alone what two justioes of 
the peace are required to do (11 <^ 12 Vict c. 43, «. 35 ; 21 8f 22 VicL 
c. 73). 

170 Not if it is an indictable offence, for he must then issue a 
warrant ; otherwise he can hear the matter in the defendant's absence; 
but he must be satisfied that the summons has come to the defendant's 
knowledge, unless the statute giving magistrates jurisdiction to deal 
with the matter in question directs the contrary (11 4r 12 Vict cc. 42, 
43; Gif.Mag. 10,41). 

171 Eight days or less (11 8f U Vict c. 42, s. 21). 

172 Yes ; in the case of an information supported on oath by the 
prosecutor {Gijf, Mag. 11, 12, 29). 

173 A stmimons is an order for a party to appear and answer a 
charge, or to come and give evidence. A warrant is an order to an 
officer to arrest an offender, and bring him before the Court. 

174 When the rent is not over 20/. or the term over seven years 
{I8f2 Vict c. 74, 8. 1). 

176 Some words to this effect, '^ Having heard the evidence, have 
you anything to say in answer to the charge P You need not say 
anything, but whatever you do say will be taken down in writing, 
and may be given in evidence agsdnst you at your trial." The 
prisoner should be clearly made to understand that neither promise 
nor threat can avail him either way (11 ^T 12 Vict. c. 42, «. 14). 

176 A warrant is issued, or he is proceeded against in his absence. 

177 Two or more, one of whom must be of the quorum {St Com. 
vol. iv.). 

178 They have criminal jurisdiction by virtue of their commission, 
which is under the great seal, the form having been settled by all the 
judges, A.D. 1590. It appoints them jointly and severally to keep the 
peace, and any two or more to inquire of and determine felonies and 
other misdemeanours. This is the ground of their jurisdiction at 
Quarter Sessions. Their power at Petty Sessions and number of 
qualifications are settled entirely by statute, in the absence of which 
they have no power of conviction (11 ^ 12 Vict c. 43). 42 & 43 
Yict. c. 9 (The Summary Jurisdiction Act), said to govern summary 
v)roceedings by them. 
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179 It means that they must exercise a discretion. 

180 No (11 ^ 12 Vict c. 44, ««. 8, 19). 

181 See Ans. 163. 

182 No. Slander cannot be made the subject of an indictment 
(unless tending directly to a breach of the peace), excepting seditious, 
blasphemous, grossly immoral words, or any uttered to a magistrate 
while discharging his duty. In these cases magistrates have power 
to commit {H. 108). 

# 

183 When the answer of the accused has been taken down in 
writing, read to him and signed by the magistrate, the accused is 
asked if he wishes to call witnesses ; and if so, the justice in his pre- 
sence takes the statement on oath or affirmation of those who shall be 
called by him, both by way of examination and cross-examination, 
and puts the same in writing (4 St, Com. c. 15). 

184 Evidence is taken before magistrates on oath and put in writ- 
ing and read over to and signed by the witnesses and the justice in 
the presence of the accused. 

The accused, on payment, can have copies of the depositions, and if 
he has no copy the judge will allow him one at the trial. 

185 For treason he cannot bail, and formerly he could not bail for 
murder, arson, and some other graver crimes. For misdemeanours he 
is boimd to bail, excepting for those misdemeanours enumerated in 
11 & 12 Vict. c. 42, s. 23, e.g. concealment of birth, perjury, riot, 
false pretence, assault with int-ent to commit felony or in pursuance of 
a conspiracy to raise wages or on a police officer in the execution of 
his duty, indecent exposure, breach of duty as a peace officer or any 
misdemeanour, the costs of which are allowed out of the county rate — 
in these he has a discretion and in all felonies. 

186 See previous Question. The Queen's Bench can always bail. 

187 Where the husband is convicted of any aggravated assault on 
his wife, the magistrate may, if satisfied that the future oafety of the 
wife is in peril, order that the wife shall be no longer bound to 
cohabit with her husband, and such order is to have the same effect as 
a judicial separation, subject to appeal to the Probate Division. 

188 Nine p.m. to six a.m. (24 8f 25 Vkt. c. 96, s. 1). 
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189 When an indictment has been preferred in the Queen's Bench 
or removed there, a new trial may, after conviction, be moved for on 
the ground that the prosecutor has omitted to give due notice of trial, 
or that the verdict has been contrary to evidence, or to the direction of 
the judge, or for the improper admission or rejection of evidence, or 
for any other mistake or misdirection of the judge, or for gross mis- 
behaviour of the jury, or surprise, or any other cause which the Court 
considers will further the ends of justice. It is only granted in mis- 
demeanours, and rarely after an acquittal, except where the defendant 
has kept back witnesses for the prosecution, or where the object is to 
try a right, as in the instance of a prosecution for the non-repair of 
roads, and in similar cases {H. 447). As to Writs of Error ^ see Am. 
23. 

190 See previous Answer. 

191 A nolle prosequi is entered by the Attorney-General, with a 
view of staying or suspending the prosecution. It differs from an 
acquittal in that the defendant may be indicted again. 

192 The period from the first hour after sunset to the first hour 
before sunrise is reckoned to be night. 

193 It is a commission directed to certain judges and others — 
serjeants-at-law, queen's counsel, and barristers, with patents of prece- 
dence — directing them to inquire, hear and determine at the assizes, 
treasons, felonies, and misdemeanours, whether the persons are in 
custody or on bail ; but they can only proceed upon an indictment 
found at the same assizes, for they must inquire by means of the 
grand jury before they can hear and determine by means of the petty 
jury (IT. 290). 

194 The person who perpetrates a felony. 

195 He must actually be present, aiding and abetting, or con- 
structively so, as waiting outside to keep watch. 

196 A principal is a person present, whereas an accessory — ^being 
a person who assists in the commission of the offence beforehand or 
impedes the arrest of the felon afterwards — must be absent. 

197 To facilitate the identification of convicted persons the go- 
vernors of prisons have power to order them to be photographed 
(34 8f 36 Vict, c, 112, «. 6). 
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198 In oases of barratry, embezzlemeiit, oonspiracy, and nuisances, 
the defendant may apply to the prosecutor for particulars, and if not 
given, on affidavit that the defendant cannot understand the nature 
of the charge, the judge will order them to be supplied {R. v. 
Bootynian, 5 C. Sf P. 300). 

199 When a person has been convicted of a felony, or uttering, &c. 
coimterf eit coins, or of false pretence, conspiracy to defraud, or of any of 
the misdemeanours enumerated in 24 & 25 Yict. c. 96, s. 58, and a 
previous conviction for a crime has been proved against him, the 
Court may, in addition to any other punishment, order that he may 
be subjected to police supervision for seven years or less, commencing 
when his sentence for the last crime expires (34 8f 35 Vict c. 112, s. 8). 

200 When the defence has adduced evidence, written or parol ; 
but mere evidence as to character has not in practice this result. 
The attorney-general, or anyone prosecuting as his representative, 
may reply, although no evidence has been adduced for the defence 
(JT. 382). 

201 (1) Upon a previous finding of the fact by an inquest or grand 
jury, which may be — 

(i) By presentment — which is the notice taken by a grand jury of 
any matter or offence from their own knowledge or observa- 
tions ; e. ff. the presentment by them of a nuisance, upon 
which the officer of the Court must afterwards frame an 
indictment before the party presented can be put to answer, 
(ii) By indictment (see Ans. 115). 
(2) By information — which is either a charge laid before a justice 
with a view to a summary conviction or a complaint exhibited by an 
informer in a court of law to recover a penalty, which some statute 
has made recoverable on conviction, or a complaint by the Crown in 
the Queen's Bench as to some misdemeanour {St. Com. hk. iv. c. 18). 

202 Pimishments are to amend the offender and deter him from 
recommission of the offence, and apply only to wrongs done to the 
community. Damages are merely compensatory. Penalties are both 
deterrent and compensatory, and often exceed the amount of damage 
done. 

203 The punishments are — 
(1) Death. See Ans. 80. 

s. I 
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(2) Penal Berpiiude — ^which was introduoed instead of transporta- 
tion beyond the seas in certain cases by 16 & 17 Vict. o. 99, 
and totally supersedes transportation by 20 & 21 Vict c. 3 ; 
it has been placed on the same footing as transportation. 
The shortest term is for five years and the longest for life. 
In most offences, there is an altematiye given to the Court 
to award penal servitude, or, 

('3) Impmanment — ^which is generally limited to two years ; but, 
under some statutes, it extends to three or four years. 

(4) Fine — which rarely applies to felonies; but by each of the 

Criminal Consolidation Acts, 1871, persons convicted of 
misdemeanours under those Acts may be fined in addition 
to, or in lieu of, any other punishment. The amount of the 
fine IB never limited by statute, as the pecuniary resources 
and circumstances of each individual vary. 

(5) Hard labour — ^which may generally be added for felonies, 

and now also for most misdemeanours, by various statutes. 
(0) Whipping — females can never be whipped, 
(i) Males under sixteen, and in one case under eighteen, may, 
in certain cases, be whipped once — ^the sentence specifying 
the number of strokes, which are limited by the Acts 
imposing them, 
(ii) Adults may be whipped once, twice or thrice, for some 
offences, certain regulations being observed. 

(7) Solitary confinement may be ordered sometimes in addition to 

imprisonment, but the confinement is not to exceed one 
month in the year or three months at a time. 

(8) Police mpervimn {see Am. 199). 

Also in the case of a conviction under each of the Criminal 
Consolidated Acts, the Court may require the offender to enter 
into his own recognizances both or either for keeping the 
peace and being of good behaviour, instead of or in addition 
to (if a felony the last only) any other punishment 
(JT. 438—444). 

204 £40 fine. 

205 The practice is to postpone them until the dvil suit is 
determined. 

206 Yes, if he knew the fact to be false. 
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207 Perjury is to swear falsely oneself, while subornation of 
perjury is to procure others to do so. 

208 A magistrate may grant an order to protect any property a 
wife may acquire by her lawful earnings against her husband or his 
creditors, on her showing that her husband has deserted her without 
reasouable cause ; and during the order she is in the condition of an 
unmarried woman (20 8f 21 Vict c. 85, «. 21). 

209 If one of two or more beneficial owners of property or 
members of a partnership steal or embezzle any joint property, they 
shall be tried and punished as if they were strangers (31 Sf 32 Vkt. 
c. 116, 8. I). 

210 Petty sessions are formed by the meetings of justices of the 
peace within certain recognized districts, which are marked out at 
quarter sessions. 

211 When any person falsely personates another or his heir, exe- 
cutor, administrator or next of kin or other relation, with intent to 
defraud him, he shall be guilty of felony. 

212 Felony — ^imprisonment and hard labour for two years or less 
(35 ^ 36 Vict. c. 33, «. 24). 

213 The larceny of the goods must be proved and their receipt, and 
that the prisoner knew that they were stolen at the time he received 
them. Evidence may be tendered that there was found in his possession 
other property stolen in the last twelve months. Also if evidence has 
been given, that the stolen property has been found in his possession 
at any stage of the proceedings, evidence may also be given of a con- 
viction within five years, involving fraud and dishonesty — provided 
seven days' notice in writing is given to the accused, that proof of 
such previous conviction is intended. 

deceiving stolen goods is a felony if the principal crime is a felony, 
and a misdemeanour if it is a misdemeanour — ^the punishment in the 
former case being penal servitude up to fourteen years, and in the 
latter to seven years or imprisonment up to two years {H. 216). 

214 Felony — ^penal servitude varying from seven years to life, or 
imprisonment up to two years, with or without hard labour. 

215 Bape is the offence of having carnal knowledge of a woman 
against her will. It is punishable with penal servitude from five 
years to life, or imprisonment up to two years, with or without hard 

labour. 

I 2 
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216 A riot is a tumultuous disturbance of the peace by three or 
more persons assembling together of their own authority, with an 
intent mutually to assist one another against any who oppose them, 
in the execution of some enterprise of a private nature, and afterwards 
actually executing the same in a violent and turbulent manner to the 
terror of the people — and this whether the act intended be itself 
lawful or unlawful {H. 101). 

217 Bobbery and stealing from the person are both larceny ; but 
in the former the prosecutor must have been in actual bodily fear, or 
under some circumstances likely to induce a person to part with his 
property to ensure his safety. 

218 Yes ; of either. 

219 (i) At the Central Criminal Court, or where the offender was 
arrested — if in the jurisdiction, (ii) In the county where the offence 
was committed. 

220 See previous Answer. 

221 When the offence is not committed on a British ship, or on 
any ship within three miles from the coast, and moreover is not an 
offence against the law of nations, and no death occurs afterwards in 
England within a year (24 ^ 25 VicL c. 100, «. 10 ; Br. C. L. 912). 

222 Penal servitude from five years to life, or death if it is a ship 
of war. 

228 If their lives are endangered by not being provided with 
food, &c., the offence of such a neglect by the master is a misde* 
meanour, punishable by penal servitude for five years or imprison- 
ment up to two years. 

224 Formerly a Court of Quarter Sessions could try any felony or 
misdemeanour committed in the county, but its jurisdiction is now 
limited by statute to the smaller offences. For instance, it cannot try 
treason or murder or any felony which, when committed the first 
time, is pimishable by penal servitude for life, any newly-created 
offences (e. g, under the Personation Act, 1874), blasphemy, perjury, 
{oTgeryy bigamy, abduction, conceahnent of birth, and some otiieare. 
(For a list, see JT. 295.) 

225 11 & 12 Yict. c. 42 (Jurisdiction of Magistrates). 
14 & 15 Yict. c. 100 (Amendment of Variances). 
20 & 21 Vict. 0. 3 (Penal Servitude). 
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The Criminal Consolidation Acts of 1861, which are — 
24 & 25 Vict. 0. 96 (Laroenies) ; 

„ 97 (MalioioiiB Injuries to Property) ; 

98 (Forgery) ; 
„ 99 (Coinage Offenoes) ; 

„ 100 (Offences against the Person). 

27 & 28 Vict. c. 47 (Penal Servitude). 

34 & 36 Vict. 0. 112 (Police Supervision). 

32 & 33 Vict. c. 99 (Habitual Criminals Act). 

37 & 38 Vict. c. 86 (Personation Act). 

42 & 43 Vict. 0. 49 (Summary Jurisdiction Act). 

226 [As these are entirely a matter of memoiy, and hardly tend to 
improve a theoretical knowledge of the law, it is not worth while for 
a student to attempt to learn any excepting perhaps about half-a- 
dozen of the leading statutes — as those set out in the above answer. 
The chapters may be entirely neglected.] 

227 He may be proceeded against before one of the metropolitan 
magistrates (if in their jurisdiction), and will be fined up to 5/. or two 
months' imprisonment with hard laboiir, unless he accounts satis- 
factorily how he came by the goods (2 <§r 3 Vict, c, 71, «. 24). 

228 1. By birth. 2. By parentage. 3. By marriage. 4. By 
residence. 6. By apprenticeship. 6. By property. 7. By taxation. 
(See 1 St. Com.; BurrCs Justice of the PeacCj voce ^^Poor.^^) 

229 See Ans. 224. 

230 [The section quoted in the question should be 44, not 24.] He 
may be indicted for sending a threatening letter, which is a felony, 
punishable by penal servitude from five years to life, or imprisonment 
up to two years with or without hard labour {H. 104). 

231 A notice of an application to the attorney-general must be 
given ; this sanction being obtained he may be proceeded against for 
a misdemeanour, punishable by fine and imprisonment up to two 
years with or without hard labour. 

232 He can be a justice of the peace for a county in England or 
Wales in which he does not cany on his profession (34 Vict. c. 18). 

233 He can be indicted i(ys a misdemeanour (24 4r 25 Vict, 
c. 96, «. 75). 

234 If bom since the Poor Law Amendment Act (4 & 5 Will. 4, 
c. 76), it follows the settlement of its mother till 16 or till it acquires 
one itself— otherwise its settlement is that of its birth. 
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235 Xo^the offence itself being the creature of statute, its com- 
miflsion is not a crime at common law ; bat an action still might lie 
unless the statute takes it away. 

236 Strikes are unlawful if transgressing 38 & 39 Vict. c. 86, which 
provides (s. 4) that — 

If a person employed by a municipal authority, &c. for supplying 
any town, &c. with gas or water, wilfully or malidoufily breaks a 
contract of service, knowing that the inhabitants will thereby be de- 
prived of gas or water, he shall, on conviction, summarily be liable to 
a penalty not over 20/. or imprisonment for three months with or 
without hard labour : 

And also where a breach of contract will probably endanger human 
life, or cause serious bodily injury, or expose valuable property to 
destruction: 

And also for intimidation to prevent any other person from doing 
any act which he has a right to do or abstain from doing. 

By sect. 3, any agreement by two or more persons to do any act in 
furtherance of a trade dispute shall not be indictable as a conspiracy, 
provided such act, if committed by one person, would not be punish- 
able as a crime ; but the Act does not interfere with the law of riots, 
unlawful assemblies, &c. 

237 Sacrilege is the breaking or entering a church, chapel, &c. 
and committing a felony therein; or, if already therein, committing a 
felony and breaking out. It is a felony punishable by penal servitude 
from five years to life, or imprisonment up to two years with or with- 
out hard labour ; but if the felony is intended, but not committed, the 
limit of penal servitude is seven years (JET. 244). 

238 Suicide is the felony of murder. Aiding end abetting it is 
murder. 

239 On the oath of a complainant that he has probable cause to 
believe that his property has been stolen, reason for his suspicion 
being shown, a justice may issue a warrant to search the premises of 
a person suspected of the felony ; and as to property otherwise the 
subject of fraudulent practices, if any credible witness proves upon 
oath before a justice a reasonable ground for suspecting that any 
person has in his possession or on his premises any property with 
respect to which an offence punishable under the Larceny Act, 1861, 
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has been committed^ he may grant a warrant to search for such pro- 
pertjy as in the case of stolen goods (24 8f 25 VicL c. 96, s. 103). 

240 The person (i) sending, or (ii) attempting to send, a British 
ship so that life is likely to be endangered, (iii) the managing owner 
of a ship so sent, (iv) or a master knowingly taking it from any port 
in the United Kingdom, is guilty of a misdemeanour, unless (in oases 
i, ii, iii) he proves that he has used all reasonable means to ensure the 
ship being «ent in a seaworthy state, or (also in case iv) proves that 
her going to sea in an unseaworthy state was,' under the circumstances, 
justifiable (38 8f 39 Vict c. 88, «. 4; JT. 138). 

241 See Ans. 203. 

242 It is being boimd in a recognizance to the crown, whereby 
the party bound acknowledges himself to be indebted to the crown in 
the simi required — with condition to be void if the person towards 
whom he has bound himself keeps the peace for a period stated. It 
is obtained when anyone fears that another will bum his house, or 
do him a corporal injury by killing, maiming, &c., or that he will 
procure others to do so ; and every justice of the peace is bound to 
grant such surety, if he who demands it will make oath that he 
actually is under fear of death or bodily harm, and does not require it 
out of malice or for mere vexation {St Com. bk. pL c, 13). 

243 (As to libel see Ans. 142.) It is a more serious- ofFence to 
embody objectionable matter in writing than merely to give utterance 
to it; consequently slander (however scurrilous) is only indictable 
when the words tend directly to a breach of the peace, or are seditious, 
blasphemous or grossly immoral, or uttered to a magistrate in the 
discharge of his duty {H. 108). 

244 The prisoner is arraigned or called to answer the charge against 
him. He then pleads guilty or stands mute (in which event a plea of 
not guilty will be entered), or demurs or pleads specially or in bar. The 
jury are sworn and challenged if necessary. The indictment is read, 
the counsel for the prosecution opens, calling his witnesses, who are 
cross-examined by the counsel for the defence and re-examined by the 
prosecution. If the defence calls no witnesses, the prosecution simis 
up and the defence replies; if the defence calls witnesses they are 
examined, cross-examined and re-examined, and the defence sums up, 
after which the prosecution replies. The judge then sums up and the 
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jury oonsider and give their verdict, after which, if there is no motion 
to arrest it, judgment follows {ff. 301 — 429), 

245 It is a felony, pumshable by penal servitude up to ten years, 
or imprisonment up to two years, with or without hard labour. 

246 See Ans. 16. 

• 

247 By 34 & 35 Vict. c. 31, s. 2 (The Trades Union Act, 1871), 
the purposes of any trade union shall not, by merely being in 
restraint of trade, be unlawf uL 

By 39 & 40 Vict. c. 22, s. 16, a trades union means any com- 
bination for regulating the relations between employers and workmen, 
or for imposing restrictive conditions on any trade or business 
(Arch. Cr. PL 8f Ev. 941). 

248 Treason— punishable with death by hanging (33 Sf 34 Vict 
c, 23, «. 31). 

249 Instances of treasonable felony are — compassing, &c. to depose 
the sovereign — levying war against him — stirring any foreigner to 
invade the United Kingdom or any other of the sovereign's dominions. 

250 When the Court considers the variance not material to the 
merits of the case, it may order an amendment, on such terms as to 
postponing the trial, as it thinks reasonable. Thus errors as to the 
place described in the indictment, or in the name or description of any 
person who is the owner of property subject to the charge, or who is 
injured, &c. may be amended. But there can be no amendment 
altering the name or quality of the offence. 

251 Perjury and subornation of perjury. 
Conspiracy. 

Obtaining money or property by false pretences. 
Keeping a gambling house. 
Keeping a disorderly house. 
Indecent assault. 

Also by the Debtors Act, 1867, any misdemeanour under the 
second part of the Act (32 8f 33 Vict. c. 62, «. 18). 

252 If a person wounds another with intent to maim, disfigure or 
disable, or to do some other grievous bodily harm, or resist or prevent 
the lawful apprehension of any one, it is a felony punishable by penal 
servitude from five years to life, while unlawfully or maliciously 
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wounding, with or without a weapon (but without suoh intent), is a 
misdemeanour, punishable with five years' penal servitude. A person 
can be convicted of the latter on an indictment for the former (14 <^ 15 
Vict. c. 19, 8. 5). 

253 He may always be admitted as a witness {*i 8^ 7 Vict c. 85, 
8. Ij, but the judge would warn the jury not to give much credence to 
his unsupported testimony. 

254 Evidence of bad character cau be adduced by the opposite 
party, but it cannot be shown that a witness has committed a par- 
ticular offence because he would not be ready to deny it, not being on 
his trial ; but he may be asked if he has not committed an offence, 
but, in the absence of proving a conviction, his answer is conclusive 
{Arch. Or, PI. 8f JEv. 308 et seq.). The party calling him cannot dis- 
credit him by other testimony, or give general evidence of bad 
character ; but he may ask him, when he states facts, whether he has 
not previously made contradictory assertions, and if he denies it, other 
witnesses may show that he has, and sometimes contradict him. 

Hostility, partiality, &c. may be shown; also that a witness is 
generally unworthy of belief, and in cross-examination he may be 
asked questions affecting his credit ; and if he does not admit having 
made a former contradictory statement after the circumstances have 
been mentioned to him (or if it is a writing, as a deposition before a 
magistrate, after his attention has been drawn to it), proof may be 
given that he did make it (28 Vict. c. 18 ; H. 393). 

Also in civil cases, 17 & 18 Yict. c. 125, s. 22, expressly allows an 
adverse witness to be contradicted by other witnesses ; or, by leave of 
the judge, proof to be given that he has made inconsistent statements, 
the occasion of such statements having previously been mentioned, 
and he. having been asked whether he has made them or not {Taylory 
Ev. pL 3, c, 3). 

255 Counsel, solicitors, and their agents must not give in evidence 
professional communications, unless the privilege is waived by the 
client. The State has the privilege of not allowing information to be- 
disclosed which may be injurious to it {Hardy's case, 24 How. St. Tr. 
753). A witness need not answer any question tending to expose 
him to a criminal prosecution {H. S90). 

256' There is no fixed limit. It depends upon its capacity to 
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iinderBtand the natiire of an oath, which capacity the Court will itself 
test (H. 389). 

257 Yes. If he objects to do so, or it is shown that an oath would 
have no binding effect upon him, a declaration that he is speaking the 
truth is substituted; and if he speaks falsely, he is indictable for per- 
jury (24 ^ 25 Vict. c. 66 ; H. 391). 

258 A person who is incompetent can in 'no case testify, as a 
prisoner, or the husband or wife of one. But privilege may be waived. 
Thus, it is the privilege of a client that matters he has communicated 
to his solicitor in his professional capacity shall not be given in evi- 
dence ; he need not, however, insist upon it {H, 390). 

259 (i) 1. When the offence is murder or manslaughter committed 
in a foreign country (24 8f 25 VicL c, 100, «. 9). 

2. For any offence conunitted on board a British ship (iJ. v. Lopez^ 
D, 8f B. 525), even in foreign harbours, below the bridges, Ac, where 
great ships go, although the municipal authorities of the foreign 
country may be entitled to concurrent jurisdiction (iJ. v. Anderson^ 
L. JR., 1 a C. R. 161). 

3. For any offence committed on a foreign ship other than a man- 
of-war within three miles of the coast of the United Kingdom. 

4. For treason, or misprision of treason (35 Hen. 8, c, 2, «. 1 ; Arch, 
Cr. PL Sf Pr. 30 ; H. 341) wherever committed. 

(ii) 1. When it is conmiitted in a British ship, or in any ship other 
than a foreign man-of-war (which carries extra territoriality) anywhere 
within three miles of the coast (41 4r 42 Vkt c. 73). Nor is the 
liability of the defendant, being a foreigner, affected by the fact that 
he was in the first instance brought illegally and by force on board 
the ship, unless the offence was committed merely for the purpose of 
freeing himself from such unlawful restraint (22. v. Sattkr, 27 L. J., 
M. a 48). 

2. When it is piracy. 

3. When it is a conspiracy to commit an offence abroad, provided 
the conspiracy be not limited to doing the act abroad (i2. v. Kohn, 4 
F. ^ F. 68). 

4. Whenever the person on whom the offence was committed dies 
in England within a year (24 ^ 25 VicL c. 100, 8. 10 ; £r. C. L, 
912). 
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CONVEYANCING. 



Eeal Property. 

1 A term is said to be held en autre droit when one person holds it 
in the right of another, as a husband in right of his wife, or an 
executor in right of his testator ( Wma. R. P. pt. 4, c, 1). 

2 An alien ami can now hold real property. Before the Naturaliza- 
tion Act, 33 Vict. o. 14, he could hold nothing beyond a lease for 
twenty-one years {Wins. JR. P.pt, 1, c. 3). 

3 Apportionment is the division of a rent or other charge. By 
the common law, rent did not accrue daily, but in a lump sum on 
rent-day, and in many leases the fact of the landlord or tenant dying 
between rent-days made serious differences, as to who was to receive 
the rent ; and when the lease determined by death, no rent at all was 
due for the time the tenant had been in possession since last payment. 
These inequalities have been redressed by the various Apportionment 
Acts, passed from the time of George II. down ; and the last one, 
33 & 34 Yict. c. 35, makes all rents, annuities, and other periodical 
payments in the nature of income apportionable. 

4 Ancient demesne is a tenure occasionally found, and consisting 
of lands which were in the possession of the Crown in the time of 
Edwai^ the Confessor. It is a species of copyhold, being conveyed 
by surrender, and yet differs from ordinary copyholds ( TFS. L. i.), as 
it has certain privileges, the chief of which is a right to sue and be 
sued only m the lord's Court. Mr. Williams says the account given 
by Blackstone of this tenure as being entirely copyhold is altogether 
erroneous, though no doubt there are copyholds of such manors ( Wms. 
JR. P. 131, n; 2 Scriv. Cop. 691 ; 2 Br. 8f Had. Com. 200). 

6 The peculiarity of borough-English tenure is that the youngest 
son succeeds. The right of cohabitation, which in certain places the 
lord is said to have had with the tenant's wife on the wedding night, 
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is its presumed origin, though the ezistenoe of this right is now 
queried. 

6 He cannot settle his own property in this way, it being held to 
be a fraud on the bankrupt laws. 

7 That the trustee may by writing, in a time limited by the Act, 
disclaim it, although he has attempted to sell it, or has taken posses- 
sion, and it shall revert to the person next entitled (33 ^ 34 Vict 
c. 71, 88. 23, 24). 

8 If the vendor is bankrupt the trustee must carry out the sale, 
provided it was without notice of the bankruptcy, and before the date 
of adjudication. The rule is the same with the purchaser — ^the Bank- 
ruptcy Act not directly interfering with the law of specific perform- 
ance, though it may be seen by the previous answer that it indirectly 
affords an opening for a trustee to disclaim an unsatisfactory 
purchase. 

9 The trustee of a bankrupt may exercise a power and bar an 
estate tail to the same extent as the bankrupt could have executed it, 
or barred for his own benefit. Therefore Whiteacre can be made avail- 
able ; and also the fee of Blackacre, by 3 & 4 Will. 4, c. 74, with A.'s 
consent ; and without it, unless B. dies without issue before A., in which 
case the base fee created by the trustee wotdd have determined before 
falling into possession (32 8f 33 Vict. c. 71, ««. 16, 25, 27). 

10 He can consent, provided the exercise will not detriment his 
creditors ; therefore the concurrence of the trustee in bankruptcy must 
also be obtained {Sugd, Pmr8, c. 3, 8. 3). 

11 B. will not get the house, the condition being precedent and 
failing ; but he will get the land, for when a condition subsequent 
fails the gift stands alone {Sh. R, P. 32 ; 8L Com. v. %.). 

12 No ; a re-conveyance alone will have that effect. 

13 Before 8 & 9 Yict. c. 106, corporations usually conveyed by 
feoffment, it being doubted whether, as they could not be seised to 
uses, they could convey by lease and release, unless the lease was a 
common law demise perfected by entry. 

They could always purchase by lease and release (Elphinstone^s 
Introd. to Conveyancing^ 99). 

14 The first limitation is a condition subsequent, and entry is 
required to determine it. 
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The Beoond is a abiftiiig use and goes over to C. at once on non- 
fulfilment of the condition (the doctrine of scintilla juris formerly 
re-vesting the instantaneous seisin in the trustees for that purpose) 
{Bradley v. Peixeto, Tud. Conv. Cos,; Sk. R. P. 32, 111). 

16 (i) If an estate is given by way of condition subsequent, entry 
is necessary to determine it on non-fulfilment of the condition, but if 
by way of conditional limitation it then determines of its own accord ; 
in the latter way also an estate could always be limited to a stranger 
on an event abridging a prior gift, but not in the former, as the entry 
of the donor defeated the livery to the stranger. 

(ii) A condition precedent is when the fulfilment of the condition 
precedes the vesting of the estate ; a condition subsequent occurs when 
the estate vests at once, but is determinable on failure of the condition. 

(iii) See supra (i). An estate on condition is a condition in deed — 
one expressed in the grant itself, and will continue after the condition 
fails, unless put an end to ; a conditional limitation or condition in 
law partakes of the nature of a condition and a remainder, and endures 
no longer than the contingency {8h, R, P. 32 ; St Com, v. i.), 

16 (i) Matter in pais or deed, e,g, an ordinary conveyance, lease, 
or assignment, &o. 

(ii) Matter of record, e.g. fines and recovery were formerly, and 
orders of the High Court, and of commissioners, &c., are still instances 
of these (SA. JK. P. 137). 

(iii) Matter of custom, e.g. surrenders of copyholds, the ceremonies 
being regulated by the custom of the manor. 

(iv) Matter of testament, e.g. gifts by will, with two witnesses, &o. 
as prescribed by 1 Vict. c. 26, see Ans. 350 {St. Com. v. %.). 

17 See Ans. 55 Contr. and Ans. 350. In a deed particular words 
are required to satisfy the common law ; the construction is always 
against the grantor, and the first of contradictory expressions is pre- 
ferred, while in a will the last is taken ; also the whole intention is 
looked at, and as a will does not take effect till death, the intention to 
benefit the donee is evident, the question as to whether a resulting 
trust for the donor is intended never arising as in a deed {St. Com^ 
r. t.;SA. JJ. P. 119, 143— 6). 

18 Date — parties — recitals — testatum— consideration — receipt — 
operative words — parcels — general words — estate dause — habendum 
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^leclaration of uses— covenants — ^tefitimonium {Sh. R. P. 131 ; Wms. 
R. P. Pt. I. c. 9 — 0/a Modern Conveyance). 

*J^ For the formal words in all the following oonvejances, see 
Prideauxy Davidson or Oreentcood. Want of space does not allow their 
insertion here. 

19 Date. 

Parties. — 1. A., lessee: 2. B., mortgagee : 3. C, purchaser. 

Recitals. — The lease: The mortgage by underlease : The agreement 
for assignment : The agreement of B. to join and the fact that 
the money is still due. 

Testatum. — ^In consideration of B. being repaid and the residue paid 
to A. {receipt clause) j A. assigns and B. surrenders to C, his 
executors, administrators and assigns, all his interest, &c. {all the 
estate clause^ 8fc.). 

Habendum. — ^Free and discharged from the mortgage for the 
residue of the term, subject to the rent and covenants, &c. 

Covenants. — ^By A. — for title, e.g. that the lease is good, that the 
rent is paid and covenants observed — ^f or right to assign — ^f or quiet 
enjoyment — free from incumbrance — ^for further assurance : By 
B. — that he has not incumbered : By G. — ^that he will pay the 
rent, perform the covenants and indenmif y A. in respect thereof, 
&c. 

20 Date. 

Parties. — 1. A. and B., executors : 2. C, purchaser. 

Recitals. — Original lease : Purchase of it : Appointment of execu- 
tors : Agreement of sale. 

Testatum. — ^In consideration of the money {receipt clause) A. and B. 
assign to 0., his executors, administrators and assigns {all the 
estate clause^ Sfc). 

Habendum. — ^For the residue of the term, subject to the rents and 
covenants. 

Covenants. — ^By A. and B. — ^that they have not incumbered : By 0. — 
to pay rent, perform covenants and indenmify testator's estate. 

21 Date. — ^A. and B. covenant to enter partnership — ^title of firm : 
Place of business — ^amoimt of A.'s capital — ^where to be lodged — 

expenses, how paid, accounts, &c. : 
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Neither A. nor B. may engage in another trade, or pledge other- 
wise the firm's credit, or become security for anybody : 

Provision for the determination of partnership — ^A. firstly to be 
paid interest on his capital and the residue of the profits to be 
divided (as agreed) : 

Provisions as to premature death and winding-up at the end of the 
term {arbitration clause). 

22 Date. 

Parties. — 1. A. and B. (husband euid wife) : 2. G. (mortgagee). 

Recituh. — The fact that she is seised : The agreement for the loan. 

Testatum^ 8fc. — ^B., with the consent of A., conveys to G. and his 
heirs, and A. confirms the conveyance. 

Habendum^ 8fc. — ^Proviso for redemption. 

Covenants. — By A. for payment of principal and interest, &c. : for 
title (absolute) f e.g. good right to convey, &c. : Power of sale, &c. ; 
and surplus proceeds to be paid to B., her heirs and assigns : The 
wife must acknowledge the deed, being separately examined as 
prescribed by 3 & 4 Will. 4, c. 74. {See Ans. 211.) 

23 Date. 

Parties. — 1. A. (mortgagor) : 2. B. (purchaser). 

Recitals. — The mortgage : Thai the simi is still owing, but the in- 
terest has been paid : The agreement to sell and the conditions. 

Testatum. — ^In consideration of 400/. paid {receipt clause) ^ and 500/. 
due, A. grants to B. and his heirs, &c. {estate clause^ 8fc.). 

Habendum. — Subject to the mortgage. 

Covenants. — By A. (the usual ones) for the acts of all parties possessed 
since the last purchase : By B. — ^that he will pay the debt and in- 
demnify A. 

24 One deed is sufiBdent. 

Date. Parties. — 1. G., tenant in tail : 2. A., protector : 3. D., 

releasee. 
Recitals. — ^The settlement — That G. is of age and desiious to bar, 

and A. consents. 
Testatum. — G., with the consent of A., grants the freeholds and 

surrenders the copyholds to D. and his heirs {est^ite clause^ ^c). 
Habendum. — To the use of G. and his heirs : Subject to the uses 

prior to the estate tail, and to the powers annexed to them, but 

freed from the estate tail and remainders, &c. expectant thereon. 
Enrolment in mz months in the Ghancery Division is required for 
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the freeholds, and in the Court Bolls for the copyholds in aooordance 
with 3 & 4 Will. 4, c. 74, s. 61. 

25 Bate. Parties. — 1. B. (tenant in tail) : 2. C. and D. (trustees 
of the settlement) : 3. E. (releasee). 

Redtala. — The settlement : The death of A. and that B. has attained 

twenty-one : That B. wishes to disentaQ. 
Testatum. — B. C. and D. grant the freeholds, and B. grants the 

copyholds to E. and his heirs. 
Habendum. — To the use of B. and his heirs, free from the estate 

tail, &c. 
Covenants. — By C. and D. that they have not enoumhered. 
(i) The freeholds and copyholds may he disentailed in the same deed. 
Enrolment in six months in the Chancery Division is required for 
the freeholds and for the copyholds in the Court Eolls in the same 
time in accordance with 3 & 4 Will. 4, c. 74, s. 51, and the trustees 
must surrender them to B. 

(ii) As to the leaseholds — an assignment is sufficient, for B. is equit- 
able owner, there being no estate tail in leaseholds. 
Date. Parties. — 1. C. and D. (trustees) : 2. B. (equitable owner). 
Redtah. — Original lease : The limitations of the settlements. The 

death of A, and that B. is his eldest son, and has attained 

twenty-one. 
Testatum. — C. and D. assign to B., his executors, administrators, 

and assigns. 
Covenants. — By C. and D. against incumbrances ; by B., to pay rent 

and perform covenants, and indenmify C. and D. 

26 Date. Parties. — ^A. (mortgagor): B. (mortgagee). 
Recital. — Of agreement for loan. 

Testatum. — ^In consideration of the money {receipt clause) y A. con- 
veys to B. and his heirs {parcels j estate clause^ ^c). 

Habendum. — ^Proviso for redemption and reconveyance on repay- 
ment and enjoyment until defaidt. 

Covenants. — By A. to pay principal and interest, and in default to 
pay interest. Power of sale in default, not to be exercised 
without notice, and trusts of the purchase-money. For title 
{absolute) y good right to convey, &c. There should also be pro- 
visions for keeping up the value of the property, and that B. is 
not to be responsible for involuntary losses, and if the house pro- 



CONVBTANCING. 129 

periy is a part of the security, A. should oovenant to insure, and 
if leaseholds are included A. should covenant to pay the rent 
reserved by and the covenants to be performed in the lease. 

27 This indenture made the day of between A. of 



in of the one part, and B. of in of the other part, wit- 

nesseth that in consideration of 1,000/. paid by the said B. to the said 
A., he the said A. doth grant to the said B. and his heirs all that field, 
{description) to the use of the said B. and his heirs. 

The following is the form in the Land Transfer Act, 1875, and 
applicable to property registered under that Act : — 

No. Office of Land Registry. 

I, A., the registered proprietor of the field , entered in the 

register under the above number, in consideration of 1,000/. paid to 
me, transfer such land to B. of, &c. 

Dated the day of , 1878. Signature (A.) 

Witness, X. Y., Solicitor. 

28 Date, Parties. — 1. A. (mortgagor) : 2. B., C. and D. (trustees). 
Recitah. — ^That A. is seised in fee of the freeholds and copyholds. 

That the leaseholds were demised to him for years at 

rent. The agreement for the loan. 
Testatum, — In consideration of 5,000/. paid by B., C. and D. on a 

joint account {receipt clause) : — 
(i) A. grants the freeholds to B., C. and D. and their heirs, subject 
to the proviso for redemption. 

(ii) A. covenants to conditionally surrender the copyholds, and 
until surrendered will stand possessed of them on trust as if sur- 
rendered. 

(iii) A. demises the leaseholds for the residue of the term minus 
one day, subject .to the proviso for redemption. 
Proviso for redemption. 

Covenants, — ^By A. to pay principal, interest, future interest on 
default, &c. For tiUe {absolute). To perform the covenants 
relating to the leases, and (if any houses) to insure against fire. 
Power of sale to B., C. and D., and that after the sale of the 
leasehold the nominal reversion should be held in trust for the pur- 
chaser. 
Power of sale — ^when to be exercised, 
s. K 
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29 Bate: Parties. — 1. E. (administrator of D.) : 2. A. (mortgagor). 
Recitah. — The faot of the mortgage. The death of B., C, and D. 

The intestacy of D., and the grant of administration to E. That 

the principal is owing, but the interest has been paid. That A. 

wishes to repay the principal, taking a reconveyance. 
Testatum. — (i) In consideration of the repayment of the 6,000/. 

with interest {receipt)y E. grants and releases the freeholds to A. 

and his heirs, 
(ii) E. releases the copyholds, 
(iii) E. surrenders the leaseholds. 
Covenants. — ^By E. against incumbrances. 

30 Bate. Parties. — 1. A. (mortgagor): 2. B. and C. (mortgagees). 
Recitals. — Instruments creating the life estate. The agreement 

for the loan. That, as part of the security, A. has insured his 
life in the names of B. and C. in such and such assurances. 

Testatum. — In consideration of {receipt clause)^ paid by B. and 

C. (joint account clause, if B. and C. are trustees), A. grants 
(the house) for 99 years, if he lives so long, to B. and C, their 
executors, administrators, and assigns, subject to all charges, 
annuities, &c., and without impeachment for waste, and subject 
to the proviso for redemption, and A. also assigns the policy. 
Proviso for redemption of the estate and policies. 
Powers of sale to B. and C. in case of default. 
Covenants. — By A. for right to demise and further assurance, to 
pay the principal and interest, and interest after default, to keep 
up the policy and produce receipts for premiums, with power to 
B. and 0. to continue the policy in A.'s default. 
It is to be observed that A. grants the estate to B. and C. to pre- 
vent their losing any of his powers of leasing, &c., as they would 
do if he assigned his life interest to them. Notice should be given 
to the insurance office, and the provisions of 23 & 24 Vict. o. 145, 
negatived. 

31 The same as the ahovcy with an additional mortgagee. 

32 '' To have and to hold to the use of X. and the heirs female of 
her body.'* 

33 Bate. Parties. — 1. A. (mortgagor) : 2. B. (mortgagee) : 3. 0. 
(purchaser). 



OONYETANCIKO. 131 

Beeitah. — 1. The mortgage, and thai it is tmpaid : 2. The agree- 
ment for the sale : 3. That A* is seised in fee subject to the 
mortgage. 

TeBtatum. — In consideration of paid to B. and to A. 

{receipt clause), B., by direction to A., grants, and A. grants and 
confirms to G. and his heirs {estate clause^ 8fc,). 

Habendum. — ^Discharged from the mortgage. 

Covenants. — ^By A. (the ordinary absolute covenants for title) ; by 
B., that he has not incumbered. 

34 Date. Parties. — ^A. (heir of mortgagee) : B. (administrator of 
mortgagee) : C. (mortgagor) : D. (purchaser). 

Eecitab. — ^That the property was mortgaged. That the mortgagee 
is dead. That A. is his heir and B. his administrator. That 
the principal is still due, but the interest has been paid. That 
it has been agreed that the mortgage shall be transferred 
toD. 

Testatum. — ^In consideration of paid to B. {receipt clause) he 

(B.), with the consent of C, assigns the mortgage debt to D., 
his executors, &c., with all the powers contained in the mortgage 
deed, and A., with the consent of C, grants the property {parcels, 
estate clause, 8fc,) to D. and his heirs. 

Habendum. — ^To the use of D. and his heirs. 

Covenants. — ^By A., that he has not incumbered ; by C, for the 
payment of principal and interest, &c. 

35 See Ans. 28. 

36 See Ans. 24. 

87 Date. Parties. — 1. A. (vendor) : 2. B. and 0. (purchasers) : 

3. C. (trustee to bar dower). 
Becitals. — ^That A. is seised in fee to the uses to bar dower. The 

agreement to purchase. 
Testatum. — ^That in consideration of the purchase-money {receipt 

clause), A. appoints and conveys to B. und C, their heirs and 

assigns, &c. {parcels, estate clause, ^c). 
Habendum. — ^To the use of B. and 0., their heirs and assigns. 
Covenants. — ^By vendor — for title (since the last purchase). 

38 Date. Parties. — 1. A. (mortgagor) : 2. B. (mortgagee). 
Recitals. — ^The original lease. That after divers mesne assign- 
ments, &c. it became vested in A. The agreement for the loan. 

k2 
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Testatum. — ^In oonflideration of {receipt clause) y A. demises 

to B., his executors, &o., the property {parcels, 8fc.). 

Habendum, — ^To B., his executors, &c., for the residue of the term, 

minus one day. Proviso for redemption. 
Covenants. — ^By A., to keep buildings in repair, and insure, &c. 

Powers of entry and sale, &o., to B. Power of sale not to be 

exercised without notice. Trusts of the purchase-money, &c. 

Absolute covenants for title, that the lease is valid, &c. 

Copyholds. 

84 (I.) It is neoessaiy for the existence of a copyhold that there 
should be (i) a manor, (ii) a court, (iii) that the land is parcel of the 
manor, (iv) and has been demised or demisable by copy of court roll 
from time immemorial. 

The following are some of the customary incidents : — 

1. Fealty. 

2. Suit of court — courts may now be held without any copyholder 
(4 ^^^ 6 Vict. c. 35). 

3. Fine on admittance. 

4. Escheat on failure of heirs. 

5. Quit rents, heriots, &c. 

6. Forfeiture — for waste ; leasing for more than a year ; neglecting 
to perform the proper services ; or alienating otherwise than by sur- 
render. 

7. Curtesy and freebench, depending in amount and certainty on 
the custom. 

The attention of the legislature has been of late years directed to 
these customary estates, which are, in fact, the remains of feudal 
slavery ; they are embarrassing and unnecessary blots upon the juri- 
dical system of property ; the commutation of the various burdens are 
encouraged, and copyholds are now devisable and made liable for 
debts like other species of property. 

(n.) Copyholds are alienated by surrender to the lord in the court 
rolls ; the lord admitting the person in whose favour the surrender is 
made. They cannot be conveyed like freeholds by grant, or, indeed, 
in any other manner {Wharton, L. L. ; Sh. B. P. p. 61). 

85. Copyholds can be entailed whenever there is a custom in the 
manor to that effect. If there is no such custom, a gift of a copyhold 
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to a man and the heirs of his body will still give him a fee simple 
conditional at the common law — as copyholds do not fall within the 
statute De Bonis {8h. It. P. p. 48). 

86 Copyholds are oonyerted into freeholds by enfranchisement, 
which may be voluntary or compulsory (15 8f 16 Vict c, 51), at the 
suit of either the lord or copyholder : if at the suit of the former, the 
price of enfranchisement may be an annual rent-charge ; if at the suit 
of the latter, it is paid at once or charged on the lands as a mortgage. 
On enfranchisement the amount of the fines, heriots, and other bur- 
dens is taken into consideration ; but vested and communable rights 
and beneficial limitatiojis are not interfered with {Wins, JR. P. c. 
Copyholds; 8h. JR. P.p. 64). 

87 A copyhold is an estate held at the will of the lord according 
to the custom of the manor ; a customary freehold or privileged copy- 
hold is an estate held at the will of the lord, but not according to the 
custom of the manor, the freehold interest or estate resting with the 
tenant, while the freehold tenure is in the lord. The will of the lord 
being of no consequence now, there is not much practical difference 
between them, excepting where Acts of Parliament apply to one and 
not the other, or where the customs differ {Scriven^ Copyholds, vol. it. 
p. 572 et seq. ; Cruisers Dig. tit. x. c. 1, s. 9), 

88 They can surrender the copyhold to the use of B. and C. 

89 A covenant to surrender by a vendor or mortgagor is an agree- 
ment under seal to do so. 

90 It effects a suspension during the coverture, but not an extin- 
guishment of the copyhold. 

91 Freebench is the name for dower in copyholds. It varies in 
amount according to the custom, and is usually an estate for life, 
forfeitable on re-marriage or incontinenoy. In certain manors, how- 
ever, in the last event, if the widow comes into the manor court riding 
on a black ram backwards, with its tail in her hand, and repeating a 
ribald doggerel, the steward is bound to re-admit her {8h. R. P.p. 47; 
see Spectator y Letter 203, where the rhyme is given). The husband 
cannot bar the freebench by devise, unless there is a custom to that 
effect, and the Dower Act, 1834, does not apply to it {Wnis. JR. P. 
pt. Hi. c. 2). 
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92 The lord has the right to the mineralB and timber^ and not the 
copyholder, but he cannot enter to open the mines or cut the 
timber without the copyholder's consent, and consequently little 
timber has been grown in copyhold lands. Hence the saying, *^ The 
oak scorns to grow except on free land " {Wms. M. P. pt UL c, 1). 

93 Before 1 Yiot. c. 26, s. 3, an unadmitted surrenderee or devisee 
could not devise ; since that Act he may do so. 

94 If the copyholds were devised to the trustees, they, or at least 
one (for the others might disclaim to save the increased fine, see 8h. 
E. P. 53) of them, would have to be admitted. This would necessi- 
tate a fine, and when the sale took place there would be another fine 
due. By a mere direction to the trustees to sell there would only be 
the one fine on the purchaser's admittance. 

95 See Ans. 86. The rights are mutual in all except Grown 
manors, &c. An award of enfranchisement does not interfere with the 
curtesy or freebench of persons married before its completion, or with 
the rights of the lord or tenant in any mines, commonable rights, &c., 
except with their express consent, nor with any enfranchisement 
made irrespective of the Acts. All rights of common, &c. in the 
wastes of the lord are extinguished by a comxnon law enfranchise- 
ment, unless specially preserved, a clause to which effect is usually 
inserted in the deed of enfranchisement ; but rights of conmion in 
wastes beyond the manor are not touched, neither are prescriptive 
rights of way over other copyholds (1 Scriv. Cop. 556, ith ed. ; Wms. 
It, P.pt. iiu e. 1, end). 

96 He can require both the lord's and the copyhold's title down 
to the time of enfranchisement, unless it has been effected under the 
Acts of 1852 and 1858, when the lord'd title need not be shown, as it 
must have been investigated at the time of enfranchisement, the 
hands apd seals of the commissioners ])emg conclusive evidence that 
everything proper has been done {Dart^ V. 8f P. p. 288). 

97 If there is a custom to entail in the manor, A. has barred it 
and B. gets a customary fee. If there is no such custom A., having 
no issue, can only dispose of his life interest, his estate being a fee 
simple conditional at the Common Law. 
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98 The purohaser always pays the fine, it not being due till after 
admittance. 

99 It gives him a fee simple conditional at the common law. 

100 No. Fines are now limited to two years' improved value of 
the land after deducting quit rents (1 Scriv. 384), or in the case of 
joint tenants, to two years on the first life, half that on the second, 
and so on. 

101 Yes. See Ans. 96. 

102 See Ans. 94. 

« 

103 The law of descent is now regulated by the Inheritance Act 
{3 Sf 4t Will. 4, c. 106), whose canons are as follows : — 

1. That descent shall be traced from the purchaser. 

2. The property shall descend to his lineal issue in infinitum. 

3. Males shaU be preferred before females. 

4. Amongst males of equal degree the eldest shall inherit, but the 
females shaU inherit altogether. 

5. On failure of lineal descendants of the purchaser, his nearest 
lineal ancestor shall take. 

6. Male paternal ancestors and their descendants shall be admitted 
before female paternal ancestors and theirs ; and these latter before 
any of the male maternal ancestors and theirs; and these again before 
any of the female maternal ancestors and theirs. 

7. A kinsman of the half blood shall inherit next after a kinsman 
of the same degree of the whole blood if the common ancestor is a 
male, and next after the common ancestor herself if the common 
ancestor is a female. 

8. Amongst female paternal or female maternal ancestors, the 
mother of the more remote male paternal or male maternal and their 
heirs respectively shall be preferred to the mother of the less remote 
male paternal or male maternal and their heirs respectively {Wins. 
jB. p. c. 4; Sh. M. P.c.7; 8t. Cm. c. 11). 

104 22 & 23 Yict. c. 35, ss. 19, 20, provide that when the issue of 
the purchaser wholly fail the person next entitled shall be considered 
purchaser. Thus if A., illegitimate, holding land, dies intestate, 
leaving an only son, who also dies intestate and childless, if the 
descent was traced from A., there would be an escheat, as he can 
have no heirs but those of his own body ; but by tracing it from his 
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Bon, an escheat may be prevented, as the son's mother and her heirs 
can succeed him. 

105 They will all share the realty equally as coparceners, the son 
and grandson taking the shares of their deceased ancestors. The 
personalty will also be shared equally, subject to the hotchpot 
clause. 

106 They will each take a third; the three children of the deceased 
sister becoming entitled to their mother's share, and the grandson to 
her grandmother's. If the surviving sister was of the half blood she 
would be postponed to the rest. 

107 A defeazance is a collateral deed accompanying another, pro- 
viding that upon the performance of certain matters an estate or 
interest created by such other deed shall be defeated and detennined. 

108 To entitle the widow to dower, the husband must be dead and 
have been solely seised of an estate of inheritance in possession of 
which she could have had heritable issue. 

To entitle the husband to curtesy, the wife must be dead and 
have been solely seised (in deed formerly) of an estate of inheritance 
in possession, and have had issue bom alive. 

109 As dower was always an impediment to the alienation of land, 
various devices were contrived to defeat it. The modem method, 
called dower us^, was effectual for this purpose. The estate being 
conveyed to the husband for life, but in the event of the determina- 
tion of his estate by forfeiture, surrender, or merger, then to a trustee 
for the residue of his (the husband's) life, in trust for him, remainder 
to his heirs ; further, a general power of appointing the property was 
given to him. The interposition of the contingent interest to the 
trustee prevented the imion of the particular estate of the husband 
with his remsdnder expectant upon it, and thus he never had an 
estate of inheritance in possession, while the power of appointment 
gave him a free disposition over the whole. The Dower Act, 3 & 4 
Will. 4, c. 105, has permitted the husband, by alienation, to preclude 
dower from attaching, and allows him to bar it by a mere de- 
claration ; therefore dower uses are now unnecessary {Sh. JR. P. 29). 

HO The old method of barring dower was to give the estate to 
the purchaser and his heirs, to the use of the purchaser and a trustee 
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and the heirs of the purchaser ; but as to the estate of the trustee, it 
was declared to be in trust for the purchaser and his heirs. Thus the 
husband was seised jointly, and there was no dower unless the 
trustee happened to die {8h. B. P. 28). 

HI As before the Statute of Uses there was no dower or jointure 
of a use, it became customary to settle some joint estate on the hus- 
band and wife for their lives. By the Statute of Uses legal jointures 
were permitted, which, if made before marriage, barred dower, and 
if made after marriage, put the widow to her election. 

Jointure arises from act of party, dower by act of law. The 
former is more advantageous, as it is obtained at once, while dower 
has to be assigned ; jointure was not forfeited for treason as dower 
was. But dower is not liable for tolls or taxes, or even crown debts ; 
and no such privilege attaches to jointure {8h, 22. P. 29). 

112 See previous Ans. 

113 The exchange should be effected under the Q^neral Indosure 
Act; for the order of exchange of the commissioners cannot be 
impeached by reason of any infirmity of estate or defect of title of 
the person on whose application it shall be made (see Wnis. 22. P. 
327). 

114 Grants of land to charities by the Mortmain Act (9 Oeo. 2, 
c. 36). 

Disentailing deeds by the Fines and Recoveries Act (3^4 Will 4, 
c. 74, 8. 147). 

115 A tenant by elegit is a person who, by virtue of a judicial 
writ of execution foimded on 13 Edw. 1, c. 18, issuing out of the 
court where the record, upon which it is grounded, is, holds the lands 
and tenements of the judgment debtor until the money is paid. 
Although his estate is a freehold defeasible by condition subsequent, 
yet it is considered a chattel interest, and passes to his executor, 
because he did not advance his money in contemplation of the land. 

116 See Ans. 105, Equity. At law instances occur where a widow 
may elect between her dower and jointure given after marriage {see 
Am, 111), and also where her husband has effected an exchange, she 
may be dowered from either property she pleases. But the doctrine 
at law is, as a rule, rare. 
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117 If either party was ejected from the lands exchanged, he- had 
a right of re-entry to those given in exchange, provided the exchange 
took place before 31 Dec.,* 1844 ; therefore, when either of the lands 
were sold, both titles had to be shown in the absence of special 
stipulation to the contrary. If the exchange is effected under 
8 & 9 Yict. c. 118, s. 92, the titles are indefeasible, and the land 
taken in exchange remains and enures to the same uses, &c., and is 
subject to the same charges as the land given in exchange {s. 147). 

118 Emblements are whatever is reared by the toil of man. Ghrauss 
and clover, if of spontaneous growth, are not emblements. A tenant 
for life and a tenant at will are entitled to emblements unless their 
tenancies determine by their own act. Instead of taking emblements 
14 & 15 Yict. c. 25, provides that imdertenants of a tenant for life 
or for any other uncertain interest at a rack rent shall, when their 
tenancy determines by the death or cesser of their landlord's estate, 
hold until the expiration of the current year and then quit on the 
terms of the lease, as if it had determined by effluxion of time, instead 
of claiming emblements ; but undertenants not at a rack rent still can 
claim emblements. 

Tenants for years and at sufferance cannot claim emblements ( Wms. 
R. P. 28). 

119 Escheat is— 

(i) Propter defectum saw^wmw— occurring when land reverts to the 
donor or his heirs owing to the failure of heirs of the donee who has 
died intestate. It is one of the feudal incidents still retained. 

(ii) Propter delietum sanguinis — ^when the land of a felon reverted 
to the lord subject to the right of the Crown for a year, day, and 
waste. This is now abolished by 33 & 34 Yict. c. 23. 

There is no escheat on the failure of heirs of the cestui que trust, for 
trust is a mere creature of equity and not a subject of tenure ; and by 
13 & 14 Yict. c. 60, B. 47, the lord's right of escheat has been taken 
away on the failure of heirs or corruption of blood of the trustee, 
except in so far as he might have any beneficial interest in the lands 
of which he was seised {Wms. B, P. 168). 

120 Estoppel is a conclusive admission which cannot be denied or 
controverted. No person is allowed to dispute his own deed, which is 
conclusive against him and those claiming under him, as to the facts 
recited in it ; but a deed may be set aside for fraud or illegality. 
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Fee Tail. 

• 

121 Estates tail are general when given to a man and the heirs of 
his body, or to the heirs male or female of his bodj. Estates tail are 
special when given to a man and his heirs by a particular wife. In a 
deed the word " body " or some other words of procreation are neces- 
sary in order to ascertain to what heirs the particular fee is limited — 
thus " issue," " seed," " children," " ofEspring," &c., are not sufficient. 
But in a will greater indulgence is allowed, and ^' seed," '^ heirs male," 
or other irregular expressions, will do. De Donis (13 Edw. 1, c. 1) 
— ^passed to perpetuate possessions in family — enacted that in a grant 
to a man and the heirs of his body the will of the donor should be 
observed, and that the tenements so given should go to the issue, if 
there were any, and if not revert to the donor. The estate was there- 
fore called a fee tail {talliutumj cut down), and the tenant in tail pre- 
vented from alienating for longer than his own life {Bl. vol. ii. c. 8). 

122 A legal and equitable estate tail in a freehold is barred by any 
simple deed enrolled in the Chancery Division in six months after its 
execution (3 4- 4 WilL 4, c. 74). 

A legal estate tail in a copyhold is barred by surrender entered on 
the court rolls in six months after the execution of the deed {Honey^ 
tcood V. Foster y 9 W. B. 853), and a bar of an equitable estate tail is 
effected either in the same manner as a legal one, or by a deed entered 
on the court rolls. 

To enable a married woman to bar, her husband's concurrence is 
necessary, and her deed must be duly acknowledged, &c., she being 
separately examined as to her free consent ; the deed is also enrolled in 
the Chancery Division as in other cases. 

A disentailing deed is a deed barring the estate tail. 

123 If an estate pur autre vie is granted to a man and the heirs of 
his body, the gift is termed a quasi entail. A tenant of such an estate 
may bar his issue and those in remainder by any method of convey- 
ance except a will. 

124 Fines and recoveries were fictitious proceedings once used for 
barring an estate tail and for other purposes. They were rendered 
necessaiy in the case of an estate tail because it could not be disposed 
of in the ordinary way since the passiag of the statute of De Donis 
{see Am. 421), and the consent of the barons coidd not be obtained to 
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repeal the statute. A reooveiy (introduoed to aohieye this objeoti 
temp. 12 Edw, 4) waa a ooUuBive action brought agamst the tenant 
in tail in possefldon for the recovezy of the freehold, and was won by 
the non-appearance of the person (nsoally the crier of the Court) whom 
the tenant in tail had vouched to warrant his title, and who had been 
permitted to leave the Court to imparl with the demandant ; but the 
plaintiff was compelled to hold the fee simple he had recovered to such 
uses as were to be declared by the tenant in tail. A fine, so called 
from putting an end to an action, differed from a recovery in that it 
was not carried through every stage, but was compromised and the 
title of the plaintiff confessed. It was used by a tenant in tail in 
expectancy to bar his interest (when the concurrence of the tenant of 
the particular freehold could not be obtained), and enabled him to 
create a base fee ; ^. ^. an estate to enure as long as his issue lasted ; 
it did not therefore, like a recovery, defeat the estates arising after the 
determination of the estate tail itself. 

A fine, though first used to bar an estate tail in the reign of 
Hen. YII., was itself of immense antiquity — ^being also the method 
whereby a married woman disposed of her freeholds, and whereby 
some other interests were conveyed, which were not capable of direct 
alienation (BL Com. vol. it. c. 23 ; Wms. B. P. 49 — 51 ; 8h. R. P. pp. 
16—19). 

125 The Act (3 ^r 4 Will. 4, c. 74) substitutes, as a more simple 
mode of assurance, an ordinary deed enrolled in the Chancery Division 
in six months after its execution, retaining, when a married woman 
conveys, the separate examination. Instead of rendering necessary 
the consent of the first tenant of the freehold, to effectively bar all 
estates subsequent to the estate tail, it requires that of the protector, 
an office it introduces for that purpose. It provides for the barring of 
entails in copyholds and applies to equitable as well as legal estates. 

126 The protector of the settiement may be any number of persons 
not exceeding three appointed for that purpose by the settior (3 ^r 4 
WIU. 4, c. 74, 8. 32). If there is no person appointed, whenever there 
shall be subsisting in the same lands, under the same settiement, any 
estate for years determinable on the dropping of a life or lives, or any 
greater estate (not being an estate for years) prior to the estate tail, 
then such owner of the prior estate, or the first of such estates, if more 
than one, shall be protector, except a tenant in dower, heir, executor, 
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adminisiTator, or bare trustee («. 22) ; and where two or more persons 
shall be owners under a settlement of the prior estate, each of them 
shall be sole protector as to his share («. 23). Where a married 
woman would, if single, be protector, in respect of a prior estate not 
settled to her separate use, she and her husband shall be protector, but 
if settled to her separate use, she alone shall be protector («. 24). 

127 A tenant in tail — 

(i) After possibility of issue extinct. 

(ii) Where the reversion is in the Crown {8h. R, P. p. 21). 

128 He can do so with the consent of A., who is the protector. 

129 It can be done by petitioning in the matter of the Lands 
Clauses Consolidation Act, 1845, and also imder the special Act by 
which the company is formed, and also in the matter of the settlement 
of the owner. A disentailing deed of the three per cents, would be 
advisable {see Butler's Will, L. U., 16 Eq. 479). 

130 The estate tail is liable for specialty, crown, and all judgment 
debts, and is also liable on the bankruptcy of the tenant in tail to the 
extent he could have barred it. His leases for twenty-one years or 
less, commencing within a year from date, at a rack rent or five-sixths 
of one (3^4 Will. 4, c, 74, s. 41), are binding on his issue, and so 
is any disposition by deed duly enrolled, &c. («. 40). If his claim to 
recover the property is barred by the Statute of Limitations, that of 
his issue will also be barred. 

131 A. will have an estate tail subject to the remainder to B. He 
can bar this estate tail and devise the fee to his daughter. 

132 B.'s conveyance, being without deed enrolled as prescribed by 
the Fines and Eecoveries Act, only gives C. a quasi entc^, and C. can 
give D. nothing more than what he has himself. Therefore on B.'s 
death, without issue, the lands will revert to A. 

133 It means that the person seised has the fee simple, the largest 
estate which the law of England allows, viz., one which he holds for 
the benefit of " himself and his heirs '' of the Crown or of a mesne 
lord, and over which he has full power of disposition inter vivos or by 
will, being able to give it to <^ another and his heirs " to be held as he 
holds it. 

134 " Quia Emptares," 18 Edw. 1, o. 1, so called from the Latin 
words with which it commences, was passed to put a stop to the system 
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of subinfeudation, which ooourred when a tenant in fee gave the whole 
or aportion of his lands to another in fee to hold on certain Bervioes from 
himself y reserving a seignory thereby : the statute enacted that for the 
future when a person gave a fee simple he should reserve nothing, but 
should place the donee in the position in which he himself was, to hold 
from the lord and on the services which he himself held. iThe statute 
did not apply to the king's tenants in capite^ but the statute of Prer(h 
gativa Eegis, 17 Edw. 2, c. 6, and 34 Edw. 3, c. 15, extended it to 
them. Therefore the English system of tenure is that no person 
except the Crown can create a fee simple to be holden of himself suioe 
the above statutes, but the tenures of those estates created before they 
were passed are not interfered with {BL Com. vol. ii, c. 6). 

135 A manor is a fee granted partly to tenants for services to be 
performed and partly reserved to the use of the lord's family. The 
whole fee was termed a lordship or barony and the court appendant 
to the manor was termed the Court Baron {Co. Litt. 58 a. ; 1 8t. 
Coin. 7th ed. 214, 230). The wastes and commons are freehold or 
copyhold according to the tenure of the manor itself, and the tenant's 
interests in them are freehold or copyhold according to the nature of 
their tenures. 

■ 

136 The earliest instance of a fee simple conditional was a fee 
simple conditional at the common law, viz., an estate given to a man 
and the heirs of his body, and it still exists in hereditaments to which 
De Donis does not apply, and in those copyhold estates in which a 
custom to entail has not grown up. 

137 When an estate is given to a man and his heirs he is said to 
have a fee simple. To create such an estate in a deed the word 
"heirs," with some exceptions (see 8h. JR. P.p. 120), must be used; 
but in a will no words of limitation are necessaiy, since 1 Yict. o. 26 ; 
before that Act any expressions indicative of the quantity of the 
interest which the testator had were sufficient. 

138 A base or qualified fee, as opposed to a pure feud, is marked 
as to its duration by an event beyond which it is not to endure. The 
event must be lawful and not violate the rules forbidding perpetuity : 
as a limitation to A. and his heirs till the marriage of a certain person 
takes place, or till a minor shall attain his majority, &c. ( Wh. L. L.). 

When a tenant in tail in expectancy disposes (by virtue of 3 & 4 
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Will. 4y 0. 74) of his remainder without the consent of the protector, 
he creates a base fee, determinable on' the failure of his issue. This 
may be enlarged into a fee simple by the tenant in tail or his issue : 

(i) By a second deed duly enrolled, &c., the protector consenting ; 

(ii) By a second deed duly enrolled, &c. after the protector's 
death; 

(iii) As the trustee in bankruptcy of a tenant in tail can bar the 
entail to the same extent as he could have done for his own benefit, a 
base fee created by the trustee will itself enlarge if the tenant in tail 
or his issue are living when it falls into possession, as they could then 
have enlarged it (3 (^ 4 Will. 4, c. 74; TTms. R. P. part i. e. 2). It 
is also provided by the Eeal Property Limitation Act, 1874 (37 8f 38 
Viet. c. 87, B. 6), that the remainders after an estate tail (the tenant in 
tail having made an assurance which does not bar them) shall be barred 
at the end of twelve years from that period from which the assurance, 
if then executed, could have barred them. 

Fkeeholds generally. 

139 The livery of seisin was the pure feudal investiture or delivery 
of corporal possession of the land or tenement, which was formerly 
necessary to complete a donation. It was either — 

(i) In deed — when the parties or their agents came to the land, 
and a twig or bough was handed to the feoffee, who was then put 
into possession by formal words ; 

(ii) In law — ^which was made in sight of the land, and not on it, 
and was not deputable to an attorney; it was necessary that the 
feoffee should enter during the life of the feoffor (Bl. Com. vol. ii. 
c. 22). 

140 The right to the minerals can belong to one person, and the 
right to the land to another. Thus, in copyholds the minerals belong 
to the lord. Sometimes a grant of the land will not pass the minerals 
(see Sh. R. P. 4, and note; also 25 Sf 26 Viet. c. 108). 

The right to alienate inter vivos and by testament is an inseparable 
incident to a freehold, with the following exceptions : — (i) Where the 
freehold is the separate property of a married woman, and settled on 
her without power of anticipation ; (ii) a tenant in tail and a tenant 
for life have no power of disposition by testament, and the former can 
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only alienate inter vivosy as laid down by 3 & 4 Will. 4, c. 74; 
(iii) alienation can be indirectly prevented by a clause in the gift 
diverting the property into another channel on that event. 

141 By a writ of ekgit {1 Sf 2 Vict c. 110) the lands, &c. of the 
debtor can be taken, including copyholds, trust estates, terms for years^ 
and land over which he has any disposing power. But an advow- 
son in gross, glebe lands, a rent seek, or any tenement which cannot 
be granted over, cannot be taken {/or a list of the property which can 
he taken J see s. 13 of the Act), 

The creditor may obtain an elegit from the end of a month from 
the date of a judgment for the payment of money, or at any time 
after the date (if any) fixed for it {s. 18). He may also issue a 
sequestration (32 Sf 33 Vict. c. 62, «. 8). 

Lord Westbury's Act (27 8f 28 Vict. c. 112) provides that no judg- 
ment, &c. shall affect any purchaser, &c. for value until the land is 
delivered into execution, and the writ of execution registered ; and on 
registration the judgment creditor is entitled to an order for sale upon 
petition summarily. 

The new practice has made no alteration in the force of writs of 
elegit and other writs {J. A. 1875, Ord. XLIII. rr. 1, 2). 

Eeal property is now on the death of the owner made assets in the 
Court of Chancery to pay specialty and simple creditors, and in the 
event of the insolvency of the deceased the bankruptcy rules prevail 
{J. A. 1876, s, 10), all-creditors being ^^di pari passu. 

142 Because under the feudal system grants were not made for 
money, but services; and the grantor, being then the stipulating 
party, as the grantee is now (for he is generally a purchaser for ready 
money), was considered not to intend to part with his estate for 
longer than he expressed ; thus a feoffment to A. meant a gift as long 
as A. could enjoy the property, that is, during the period of hia 
civil life {8h. R. P. 23). Moreover, at the time of the Conquest life 
estates alone were given, estates of inheritance being of after growth. 

143 When it is land in contemplation of equity, as where it is 
given in trust to be laid out in land, see Ans. 327, Equity. 

144 Forfeiture occurs when a person is deprived of lus estate-— 
(i) Owing to treason, and the Crown becomes entitled. This kind 

of forfeiture is abolished by 33 & 34 Yict. c. 23. 
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(ii) Owing to committal of some breach of covenant, as neglect to 
insure, or of some act which, from the nature of the estate, would 
entail forfeiture, as where a copyholder commits waste. 

145 1. Fee simple — ^which is the largest estate a person can hold 
in land. It is an estate which may last for ever, but which may 
determine sooner. 

2. Fee tail — e.g,y an estate given to a man and his issue. 

3. Life estate — e.g.y an estate capable of lasting a lifetime, but 
which may determine sooner. 

4. Term for years — e.g., a fixed term, which is a chattel in the eye 
of the law. 

5. Estate at will — ^when a person holds during the will of another. 

6. Estate at sufferance — ^when a person continues in possession after 
his interest has determined {8h. E. P. 163). 

An estate by the curtesy, that of a doweress, and the interest of 
the husband in his wife's freeholds, which continues during the 
coverture, and therefore may last a lifetime, arise by operation of law. 

146 A life estate is an estate which is capable of lasting a lifetime, 
but which may determine sooner. A tenant for Uf e may lease for 
twenty-one years by complying with the Settled Estates Act, 1877 
{8h. R. P. 25). He may have reasonable estovers and botes. His 
executors may take emblements. He must not commit waste unless 
he is tenant for life without impeachment of waste, and even then 
he is restrained from committing what is termed equitable waste. 

147 A feoffment is a deed evidencing and explaining the trans- 
mutation of the possession of a freehold estate, the transmutation 
being effected by a ceremony technically called livery of seisin. 
Realty in possession being now transferable by grant as well as 
livery, it is rarely used. The appropriate operative words are " give, 
grant, and enfeoff." 

148 A feoffment is still the usual (and indeed the only) mode of 
conveyance by which an infant of fifteen years or over can dispose of 
gavelkind lands. This power of disposition arises by virtue of an old 
custom still preserved and expressly recognized by 8 & 9 Vict. o. 106, 
s. 3; no deed being required, though writing is necessary under 
s. 1 of the Statute of Frauds. 

149 A feoffment, being an instrument of great solemnity, enabled 
s. L 
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a freeholder to convey a greater estate than he had ; but sack a con- 
veyance operated as a forfeiture to the reversioner or remainderman. 
8 & 9 Vict. c. 106, 8. 4, has now provided that a feoffment shall have 
no tortious operation, and if purporting to give a greater estate than 
the grantor can convey, it shall merely be void as to the excess. 

160 The passing of the Statute of Uses put an end to secret trans- 
fers of property by means of a use. Lawyers were then puzzled to 
devise means of conveying without publicity. A feofibnent to uses 
would not do because of its notoriety ; neither would a bargain 
and sale, because the Statute of Enrolments, passed shortly after the 
Statute of Uses, required it to be enrolled ; neither would an ordinary 
lease, followed by a release, because for a lease entry was required. 
At last a loophole was found in the Statute of Enrolments, to the effect 
that it only applied to freeholds, and its effect was evaded by giving 
a bargain and sale for a year, followed shortly by a release of the 
expectancy. Therefore this conveyance, though commonly called a 
lease and release, was really a bargain and sale and release, partially 
composed of a statutory and partly of a common law conveyance. It 
continued to be the ordinary method of conveying real property until 
4 & 5 Vict. c. 21 made a release alone effectual for that purpose ; and 
now 8 & Yict. c. 106, s. 2, allowing freeholds in possession to be 
passed by grant as well as livery, has rendered all other kinds of 
transfer obsolete. 

151 Originally a feoffment was the ordinary mode of conveyance. 
Since the Statute of Uses a bargain and sale for a few months was in 
vogue; then a lease and release superseded this, as above stated, 
which, since 8 & 9 Vict. c. 106, has in its turn been superseded by a 
grant. Besides these, other conveyances, such as a covenant to stand 
seised, have occasionally been found convenient in particular cases ; 
again, where a tenant holding indimoy desires to turn his estate into 
one in severalty, a partition is necessary, and has been available for 
this purpose for joint tenants and tenants in common since the reign 
of Henry VIII., and for coparceners immemorially. Exchanges, 
surrenders, &c., are often frequently met with in conveyancing. 

152 Eor a feoffment (except imder a custom by an infant), parti- 
tion (by coparceners), exchange, lease (unless it is one not exceeding 
three years, and at least at two-thirds of a rack-rent, for then it may 
be verbal), assignment and surrender, a deed is necessary (8^9 VicL 
c. 106, 9. 3). Partitions, exchanges, and surrenders are reg^lat«d bv 
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the customs of each particular manor. For a grant a deed is neces- 
sary bj the common law ; for a partition by joint tenants and tenants 
in common a deed is required by 32 Hen. 8, c. 32. A surrender by 
operation of law necessarily requires no ceremonies. 

A will must be in writing, signed by the testator at the foot or end 
thereof, or by some other person in his presence and by his direction, 
in the presence of two or more witnesses present at the same time, 
subscribing in his presence and in that of one another (1 Vict, 
c. 26, 8. 9). 

153 Gavelkind is an old tenure dating from the Saxon times, and 
having relics of Seixon usages. Thus, all males of equal degree suc- 
ceed equally. Curtesy in it extends to half the land, ceasing on re- 
marriage, and accrues independently of the fact of there being issue 
bom. Dower is also a moiety, and is terminable on remarriage or 
inchastity. All lands in Kent are presumed to be of this tenure 
{see Am. 148). 

164 Heirlooms are personal chattels which, by the special custom 
of a particular place, go to the heir, together with the inheritance, 
and cannot be devised away from him, though alienable by a tenant 
in fee during his life. The term is also often applied to certain 
chattels, e. g. pictures, plate, and furniture, which are directed by will 
or settlement to follow the limitations of some family mansion (Co. 
Litt. 18 J, 185 b ; 2 St. Com., 7th ed. 222 ; W/utrton, L. L.). 

155 A customary heir is the person who succeeds according to a 
particular custom, e. g. the youngest son in borough-English tenure, — 
all the sons equally in gavelkind tenure, &c. 

156 An heir apparent is the person who must succeed if he sur- 
vives his ancestor, provided the property is not devised away from 
him, as the eldest son. An heir presumptive is the person who will 
succeed if no heir apparent is bom, as the eldest daughter. 

157 Proof of the marriage of his parents, of his birth and baptism, 
and the death of the ancestor and of any persons who would have 
succeeded if living, and declarations by members of his family to show 
his identity. Negative evidence cannot be required if not in the 
vendor's possession or power ; but the vendor must, if he can, answer 
aU relevant questions. Thus, when a person conveys as heir the 
evidence of the ancestor's intestacy, while in the vendor's possession, 
can be required {Darty vol. i. 329). 

l2 
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168 When religious hooses, by begging or baying, obtained adrow- 
sons, the advowsons were said to be appropriated, and the appropnator 
took the tithes and appointed one of the body to do the duties, pacing 
him a salary. The person so appointed was called the Tioar and was 
entirely at the will of the ecclesiastical house and very poorly paid. 
At the dissolution of the monasteries these appropriated benefices 
passed into the hands of the nominees of the Grown. But the posi- 
tion of vicars has been improved by statute, and the main difference 
between a rector and a vicar now is that the former has all the tithe 
and the latter merely a portion ( Whis, B. P. pt 2, c. 4 ; Sh. R. P, 
p. 68; Bl. Com. vol, i. c. 11). 

159 A presentative advowson — (i) appendant is a right of patronage 
annexed to the possession of some incoiporeal hereditament — (ii) ir 
gross is a right of patronage self-subsistent belonging to the patron as 
an individual — (iii) partly appendant and partly in gross occurs when 
the owner grants to another every second presentment, it being then 
appendant for the grantor's turn and in gross for the grantee's turn. 
A donative advowson is a spiritual preferment not presentable, oon- 
forrod by the royal letters patent upon the founder of a church, &c., 
to be visited by the founder and not by the bishop — so that there is 
neither presentation, induction, nor institution (BL Com. roL u\ c. 3 ; 
W/i. L. L.). 

160 Rights of common are either — 

(i) Of pasture, the right to pasture cattle on the soil of another. 

(ii) Of piscary, to fish in another's water. 

(iii) Of turbary, to dig turf on another's land. 

(iv) Of estovers, to take necessary wood, &c. for the use or furni- 
ture of a house or farm, or, in Saxon, house, cart, plough, hay, hedg«- 
bote. 

Eights of common are incorporeal hereditaments and are transferred 
by grant {Bl. Com. vol. ii. c. 3). 

161 A profit d prendre is a right to enter the land of another and 
take therefrom a profit from the soil {Oakj 4th ed. 1,7). It is created 
by grant or prescription. An easement is a privilege without profit 
which the owner of one neighbouring tenement has over another exist- 
ing in respect of their several tenements, by which the one is obliged 
to suffer, or not to do, something on his own land for the advantage 
of the other ; e. g. where A. has a right of way or a right of passage 
of water over the land of B., B. must not commit any act on his land 
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60 as to render the right unenjoyable. It is created by (i) express 
grant or by implication of grant, e, g, by the severance of one tene- 
ment in two parts ; (ii) by prescription. 

162 Incorporeal hereditaments (2 Bl. Com. 36). 

163 Appurtenances are what belong to another thing, as hamlets 
to a manor, commons, liberties and services, outhouses, orchards, 

. gardens, &c., but land cannot be said to be appurtenant to a messuage 
{Com, Dig. tit. Appendant and Ajypurfenant), Appurtenances, there- 
fore, may give profit, which easements cannot do, and things corporeal 
may be appurtenances. The term is more comprehensive than that of 
easement and the latter is included in it. 

164 Corporeal hereditaments are those which are tangible — in fact, 
the term means land ; incorporeal hereditaments embrace those rights, 
e, g. rents and profits, &c., which issue out of or are annexed to the 
soil; also advowsons, rights of way, rights of common, franchise, water, 
&c. Eeversions and remainders, as being merely rights to the future 
possession of land, are often classed amongst incorporeal hereditaments, 
but as they, when falling into possession, become corporeal, they can 
be scarcely said to be strictly comprised in the categorj% 

Coiporeal hereditaments formerly lay in livery ; incorporeal always 
lay in grant. Now the former also lie in grant {see Ans, 301). 

165 The deed will as usual commence with the date and partiee 
and a recital of the facts leading to it. The testatum will state the 
consideration and point out the mode of enjoyment, " full, free, and 
uninterrupted," &c., or otherwise. Then follows the habendum ; the 
grantor covenants for quiet enjoyment and the grantee to use the 
privilege properly, making good injuries, &c. 

166 The dominant tenement is that of the person who enjoys the 
right over the land of the other ; the servient tenement is that of the 
other who submits to it. 

167 A tenant cannot prescribe for an easement against his landlord 
— for the possession of the tenant is the possession of the landlord : 
thus, if he passes over the next close he acquires nothing more than 
his lease authorizes him to do {Oayford v. Moffat y L, E,, 4: Ch, 135 ; 
Oale^ 206). There is an exception where the easement in question is 
the right of light. 

168 The incumbent has a life interest in the parsonage house and 
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glebe lands, and the owner of the advowBon merely the fature light of 
presenting on yacancies after the death of the inoumbent. 

The sale of the advowson during a vacanqy does not pass the next 
presentation — secm^ a sale when the chnrch is full {Wms. £. P. 

pL a. c, 4). 

169 An advowson is real property, being the right of perpetual 
presentation to an ecclesiastioal benefloe. A next presentation is the 
right to fill up the living when vacant, and is personal property unless 
the last incumbent was also patron. 

170 Pennissive dilapidations are allowing the chancel, parsonage 
house, &o. to go to decay, the incumbent being Uable to repair every- 
thing excepting ornaments ; he is also liable for non-repair of hedges, 
fences, gates, &c., but not for miscultivation. Yoluntaiy dilapidations 
are pulling down the property, and the incumbent is liable for waste. 
His representatives are only liable to the immediate successor (by the 
Ecclesiastical Dilapidations Act, 1871), who must pay the money over 
to the governors of Queen Anne's Bounty. 

171 The parson cannot open new mines, but he may work existing 
ones, and with the consent of the patron and Ecclesiastical Ciommis- 
sioners he may lease the mines for sixty years or less, without fine 
and subject to certain conditions (5 8f Q Vict c, 108). 

172 The vendor is bound to present the nominee of the purchaser 
(Fox V. Chester y Tud, Com. Cas.^ notes). 

173 The trustees are bound to present the nominee of the cestui que 
trust. 

174 Presumptively one half the river to the middle of the stream 
belongs to the owner of the adjoining land. In a tidal river the soil 
up to high water mark presumptively belongs to the Crown ( Whis. 
B. P.pt. a. c. 4). 

175 They may take the water enpassanty or fish in it or do any act 
not inconsistent with the enjoyment of similar rights by other riparian 
proprietors, but they must not send down the water diminished or 
polluted to those below, nor dam it up to the inconvenience of those 
above. 

176 Tithes are real property, as being incorporeal hereditaments, 
and reserved out of the profits of the land. 

177 It is an incorporeal hereditament, transferable only by grant. 
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178 A tithe rent-oharge is a distinot hereditament created by the 
law, and distinct from an estate created by act of party, and does not 
merge (although belonging to the owner of the fee), unless made to do 
so by deed under the Tithe Commutation Acts. 

A franchise does not merge, neither does a title of honour {Sh, B. 
P. 69). 

179 D. can stop the supply of water. For when B. became owner 
of Whiteacre the easement merged, and it does not revive on the sub- 
sequent severance {see Sury v. Pigoty and noteSy Tud, Ca^, Pry,), 

180 (i) See Ans. 175 ; (ii) as to water soaking through permeable 
land and having no defined course, no action can be brought against 
the person on whose land it is for its abstraction, it being imcertain 
how much, if any, has been abstracted {Chasemore v. Richards y 7 H, 
L, Cas, 349). But if the course of a subterranean stream is well 
known, the owner of the soil under which it goes can maintain an 
action for the diversion the same as if it lies wholly above ground 
{Br. C, L, Torts to Property), 

A right to light and air arises after twenty years' enjoyment unin- 
terrupted for a year, unless enjoyed by agreement; there must be 
some building in respect to which it can be claimed, and the right 
extends to any purpose for which it may reasonably be used ; these 
rights may also be lost by a person using them adversely without 
interruption for twenty years. 

A right to water is also gained by twenty years' iminterrupted enjoy- 
ment and an indefeasible right after forty years ; but when the land 
over which the right is claimed has been held for life or a term 
exceeding three years, such term shall be excluded from the computa- 
tion of the forty years in the event of the person who may be entitled 
in reversion resisting the claim within three years after the term deter- 
mines (2 <^ 3 Will. 4, c. 71). 

Rights to water, light, and air also arise by grant. 

181 It will pass to the survivor ; the terms of the conveyance 
make them joint tenants at law, and the fact of the purchase-money 
having been paid in equal proportions gives them the same interest 
in equity {Laic v. Craddoclc, NofcSy 1 W, Sf T, Cas, ; see Ans, 185). 
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182 (i) They are joint tenants for life. 

(ii) They are joint tenants in tail; but if incapable of inter- 
marrying, at the death of the saryiyor the law severs the tenancy, 
and makes their respective issue tenants in common. 

They cannot devise their shares. 

183 To constitute a joint tenancy, unity of title, time (except in a 
conveyance under the Statute of Uses or a testamentary gift), posses- 
sion, and interest, — to constitute a tenancy in coparcenary, unity of 
title, possession, and interest (though not entirely of interest),— to 
constitute a tenancy in common unity of possession, — ^is nece^aiy. 
A tenant in severalty is a person who holds by himself, while the 
others above mentioned hold promiscuously. When an estate is 
given jointly to husband and wife they are said to be tenants by 
entireties, the survivor taking the whole. Joint tenancy and tenancy 
by entireties must arise by act of party; tenancy in ooparcenaiy 
must arise by act of law ; tenancy in common may arise either by 
act of party, by legal or equitable construction, or on alienation oy 
a joint tenant or coparcener. Estates in severalty may arise eitner 
by act of law or party. Estates in joint tenancy, in common and 
coparcenary are converted into estates in severalty by partition, that 
is, mutual conveyances, which in the case of joint tenants should w 
in the form of releases, and in that of tenants in common, who 
have separate titles, ordinary conveyances as between strangers 
{Wms. JR. P.pL i. c. 6). 

184 Trustees are usually made joint tenants, because on the death 
of any of them the trust estate vests in the survivors, and the heirs 
of those deceased ore not involved in matters appertaining to the 
trust property, and its transfer, &c. is thus facilitated. BesideSj 
trustees are appointed from personal qualifications, which their hens 
may not be possessed of. 

185 That when two or more pay for an estate in unequal proF^' 
tions, and have it conveyed to themselves jointly, equity will consider 
them tenants in common, having shares corresponding to what they 
have paid. 

186 The proper form is a release by deed, which operates rather fl^ 
an extinguishment of right than a conveyance, for the whole estate 
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is supposed to be vested in each joint tenant as well as his own pro- 
portion (Wnis. JR. P.pt. i. c. 6). 

187 The gift to the children of A. is a gift to a class, and those 
living at the death of the testaitor alone will take as tenants in com- 
mon. C. and D. will each get a third of Whiteacre in common, and 
the third to B. will lapse to Y., the surviving residuary legatee, who 
will take the residue of the testator's realty, X.'s heirs getting nothing; 
for X. was joint tenant with Y,, who gets all he would have had, 
according to the principle oijus accrescendi. 

188 In a will unity of time is not essential. Therefore, the other 
children of B. will be joint tenants with A. {TTms, R. P, pt. i. c. 6). 

189 They are tenants by entireties (the survivor taking the share 
of the other), and together hold jointly as one with the third person. 
The husband has no power of disposition alone {8h, R, P. 60). 

190 Where there is no express direction to accumulate, the tenant 
for life htis an interest in the first year's income, varying according to 
circumstances. Thus he is not entitled to the income accruing during 
the delay allowed for the payment of legacies. If during the first 
year the investment is actually made, he is entitled to the produce of 
the property in its converted form from the time of conversion. If 
the property comprise a fund not immediately convertible, but reoeiv- 
able by instalments, he is allowed four per cent, interest from the 
death of the testator on the value taken at the expiration of one year 
after the death. Where, at the death, the property is not in the 
state in which it is directed to be, he is, before the conversion, entitled 
to a reasonable fruit of the property, and not to the annual produce 
{Lewin^ c. 14, «. 3). 

191 An infant at fifteen, tenant of gavelkind land, can convey by 
feoffment, which must be in writing, by s. 1 of Statute of Frauds, or 
else his conveyance will only give an estate at will. 

Leases. 

192 A tenancy from year to year is a term certain for twelve 
months from the date of its commencement {Legg v. Strudmck^ 
2 8alk. 414). Its distinctive feature is that it can only (in the 
absence of express stipulation) be determined by a six months' notice 
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to quit, which must expire on the anniversaiy of the oommencement 
of the tenancy, and if the proper notioe is not giyen, another jear is 
added to the term. In a tenancy for a year and so on, from year to 
year, the tenancy is not determinable until the end of the second 
year {Doe v. Oreeny 9 A. 8f E, 658 ; Redman and Lyon^ L. 8f T. 4, 5). 

193 Presumably as against the tenant himself the landlord is 
entitled; but there is no such presumption against third persons 
{Wood/ally L, 4r T. 522). In equity there is an implied agreement 
that the tenant is to hold any encroachment on the same terms as the 
original lease {Dart^ V. Sf P., 5th ed, 165). 

194 Compensation for use and occupation is the right which the 
owner has to sue the person who has used the property as tenant, and 
arises whenever the occupancy is not created by deed. 11 G-eo. 2« 
c. 19, s. 11, allows the action to be brought on an implied as well as 
on an express promise to pay rent, for at common law it could be 
brought on the latter only. An agreement to take the land is not 
sufficient to support this action ; an actual holding is required. Dis- 
tress will lie whenever there is a fixed rent, but not otherwise {Eed- 
man and Lyon^ L, 8f T. 603). 

195 All leases exceeding three years from the making at less than 
two-thirds of a rack rent (8 (^ 9 Vict. c. 106). 

196 When a lease is assigned, the covenants running with the 
land, made by the lessee, are binding on each assignee in succession, 
and there is said to be privity of estate between the lessor and the 
assignee for the time being ; for each assignee on taking the property 
steps into the place of the assignor, and becomes liable for those cove- 
nants which are part and parcel of the estate, and, as it were, iden- 
tified with it, though he has not expressly contracted to be bound by 
them. Other covenants made by the lessee are binding on bim only, 
for there is privity of contract between him and the lessor, but not 
between his assignees and the lessor, they not having contracted 
together. There is no privity of estate between an underlessee and 
the original lessor, for the former does not take the place of his lessor, 
but holds from him, and his position towards the original lessor is in 
nowise altered. 
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197 See Ans. 208. Not to underlet or assign without licence ; to 
insure, paint, repair, &c. might be added. 

198 In an agreement to contain all the coyenants usual and ordi- 
nary in farming leases, the local customs must be looked to, or previous 
leases between the same parties {Redman and Lyon, L, 8f T. 84). The 
tenant generally covenants to pay rent, &c., cultivate in a husband- 
like manner, preserve timber, only sow once a year, brush hedges 
and clean ditches, preserve game, purchase lime, &c. for cultivation, 
stack the com and hay and use manure, and leave unspent hay and 
manure on giving up possession; while the landlord covenants for 
quiet enjoyment, to pay tithe rent-charges and land-tax. 

199 All implied covenants run with the land, and all express ones 
which — 

(i) Touch or concern something in being at the date of the covenant 
and parcel of the demise, e.g» covenants for quiet enjoyment, to repair, 
for further assurance, to discharge the lessor from charges ordinaiy 
and extraordinary, to cultivate lands in a particular manner, to reside 
on the premises, not to carry on a particular trade, to insure the 
premises, &c. 

(ii) Concern a thing not in being at the date of the demise, 
but which is to be erected or done on the premises, if the covenantor 
covenants for himself and his assigns, e. g. a covenant to build a waU, 
mill, &c.y to convey coals along a railway to be constructed on the 
demised land, not to assign without licence, &c. {Redman and Lyon^ 
L, 8f T. 249). 

200 By authority of 32 Hen. 8, c. 34, which was passed in order 
to enable the Crown, on the dissolution of the monasteries, to take 
advantage of the advantageous conditions in the leases of the abbey 
lands {Sh. R. P. 66). 

201 By appUoation to the Chancery Division under 40 & 41 Vict, 
c. 18, s. 4, by which the Court is empowered to authorize leases of 
settled estates in certain cases ; or if the lease required be not over 
twenty-one years for English, and thirty-five years for Irish property, 
the tenant for life imder the settlement may lease without application 
to the Court, providing he adheres to the restrictions imposed by 
sect. 46 of the Act. 
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202 When a lessee paying a ground rent for land builds upon it, 
and demises or cells at an improved rent, the difference betiveen "what 
he pays and gets is called the improved ground rent. It must be 
created by deed. 

203 (i) That the landlord's title shall not be investigated (it is 
still prudent to insert this clause, although by 37 & 38 Vict. c. 78, s. 2, 
it cannot be insisted on (see Sh, JR. P. 123) ) : 

(ii) That the last receipt for rent shall be conclusive evidence of the 
validity of the lease. 

The vendor retains the lease, and the purchaser now pays for the 
covenants for production of the deeds he requires (37 8f 38 Vict. c. 78, 

8.2). 

204 The laches of the tenant, as breaking the covenants in the 
original lease, &c., may give the superior landlord a right of re-entry, 
and the owner of a leasehold ground rent may thus lose his estate ; 
but this cannot occur if the owner of the groimd rent is a freeholder ; 
on the contrary, if the covenants are broken he can himself re-enter, 
and will anyhow obtain the reversion at the end of the lease. 

206 In order to make a good title B.'s power must be exercised by 
deed. This cannot be done when a power is given to be exercised by 
will {Toilet V. Toilet, 1 JF. ^ T. Gas.). Therefore A. and B, can only 
dispose of their life interests. 

206 The assignee on again assigning is relieved from all liability 
to the lessor, but the original lessee is still liable for the rent and 
covenants ; for those covenants running with the land (of which that 
to pay rent is one), however, the second assignee is primarily liable 
{Spenser's case^ 1 Sm. L. C. ; Redman and Lyon, L. 8f T 249). 

206a He can sue on the covenant by B. in the lease to pay rent, 
and if B.'s covenant can be construed as a rent-charge he will have a 
power of distress, but not otherwise, for his apparent lease for longer 
than his own term is in fact an assignment {Beardman v. Wilson, L. 
JR., 4 C. P. 57). 

207 To their heirs, for the fact of granting a lease was an implied 
reconversion of the property, and testified their election to take it as 
land instead of money {Crabtree v. Bramble, 3 Atk\ 380 ; SneU^ Re- 

conccrsion). 
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208 To pay rent and such taxes as are not expressly payable by 
the landlord ; to keep the premises in repair, and give them up in that 
condition at the expiration of the term ; to permit the lessor to enter 
and yiew the state of repairs. These are the ordinary covenants 
which would apply to any lease ; but there would be others in par- 
ticular places — thus, a covenant not to use the premises as a shop 
would be usual in the lease of a West-end house (Redfnan and Lyon^ 
L. 4r 2^. 82 ; Greentcoody Conv. 5th ed. 58, and Free. 85). 

!$09 Trustees covenant that they have not encumbered. 

The lessor covenants for quiet enjoyment until default. 

For the kssee's covenants in a houses see previous question. If the 
property is agricultural there would also be a covenant by the lessee 
to cultivate according to the approved rules of husbandry ; and custom 
and particular circumstances would render many other covenants 
proper which cannot be considered the legal ones in an ordinary 
sense; also special covenants are often inserted, varying the ordinary 
ones, according to the intention of the parties {Redman and Lyon^ 
L, Sf T. 70, 82 — 6; see Greenwood ^ Conv, Dissertation on Leases). 

210 The husband and wife together can, by a deed in conformity 
with 3 & 4 Will. 4, c. 74, assign her whole life interest, unless it is 
an interest given by the marriage settlement or one created before 
Jan. 1, 1858 {Malins' Act— 20 Sf 21 Vict. c. 57) ; in that case, or in 
any case in which the wife will not join, the husband can, subject to 
the wife's right, if any, to an equity to a settlement (as it is equitable 
property), assign only the income accruing due during the coverture. 

211 See Ans. 215, 216. As to her separate property, real or 
personal, a married woman is in the same position as a feme sole, and 
has free power of alienation, unless there is a clause against antici- 
pation. Over other personalty she has no disposing power inter 
vivoSy as it belongs entirely to her husband. 

212 Each conveys her undivided moiety by a deed executed in 
accordance with the Fines and Becoveries Act. 

213 The covenants are entered into with the husband, his heirs and 
assigns, and there should be a separate covenant with the reversioner, 
and the rent is reserved to the person for the time being entitled in 
reversion. 
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214 See Ans. 169, EquUt/. 

215 Any oonveyanoe by a married woman mnst be by deed executed 
with her husband's ooncurrenoe and produced and acknowledged by 
her as her own act and deed before a Judge of one of the Superior 
Courts at Westminster, or any County Court, or a Master in Chancery, 
or two Commissioners, who must, before they receive the acknowledg- 
ment, examine her apart from her husband touching her knowledge 
of the deed, and ascertain whether she freely and willingly consents 
thereto (3 (^ 4 Will 4, c. 74, 88. 79, 80). 

216 A married woman can leave by will all property settled to her 
separate use. She can only make a valid will of other realty when 
she has a trust or power for that purpose, and of personalty when her 
husband permits her to do so and allows the will to be proved, or 
when there is a clause in the marriage settlement to that effect. 

217 When mortgages were taken by lease and release it saved the 
expense of two deeds. Also before 37 & 38 Vict. c. 78, s. 4, when the 
fee simple was given, on the death of the mortgagee it passed with his 
real property, whereas if he had only a long term, the term went to 
his x>ersonal representatives ; thus by the latter course the trouble of 
making the heir re-convey was saved. Again, the heir of the deceased 
mortgagee might have been an infant, which fact would have been on 
impediment to his re-conveying. By 37 & 38 Vict. c. 78, s. 4, the 
personal representative of the mortgagee now re-conveys, so that there 
is now no objection to a mortgage being taken in fee. 

It has been decided that the Act does not apply to the transfer of a 
mortgage ; therefore in such a case the heir of the mortgagee must be 
made a party {In re Brooi?8 Mortgage^ 46 L. T. 865). 

218 A mortgage of freehold is taken by conveyance subject to a 
re-conveyance on repayment, and thus the mortgagee gets the legal 
estate ; while a mortgage of copyhold is taken by surrender to the 
use of the mortgagee, subject to a proviso making such surrender 
void on repayment, and the mortgagee is rarely admitted, the mort- 
gagee not getting the legal estate, but merely a power of calling for 
it {806 An8, 28). 

219 That, if default is made in repayment on the day named, the 
mortgagee, his executors, &c., may seU the property by public auction 
or private contract, together or in lots, and subject to such conditions 
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as they may think fit to impose, without the consent of the mortgagor 
or his heirs, &o. 

That the power is not to be executed till six months' notice in 
writing has been given to the mortgagor. 

That the purchaser need not inquire into the propriety of the sale. 

That the mortgagee's receipt, or that of his executors, &c., shall be 
a sufficient discharge. 

That the mortgagee, after reunbursing himself out of the moneys 
received, for his debt, with principal, interest, and costs, is to hold the 
rest in trust for the mortgagor, his heirs, executors, &c. 

220 By the attornment clause the mortgagor becomes tenant to 
the mortgagee, and the advantage gained is that it confers a right of 
distress, the rent reserved being generally equal to the interest on the 
debt. 

221 The statutory powers under 23 & 24 Vict. c. 145, are a power 
of sale (six months' notice in writing being given), a power to insure, 
and a power to appoint a receiver ; but these powers are not to arise 
unless the principal is in arrear one year or the interest six months, or 
there is some neglect in paying an insurance premium. These powers, 
however, are not to arise if they are negatived by the instrument. 
As to the advisability of their insertion, this will entirely depend on 
whether the parties prefer to have their own rights and liabilities 
stated in the deed or impUed in it, and whether they desire the powers 
to arise before the period limited by the Act. 

222 See Ans. 199 and 204, Equity. 

223 It is the clause providing that the mortgagor shall redeem on 
payment of principal, interest and costs, &c. 

224 As a rule the mortgagee is bound to re-convey on redemption 
whatever has been conveyed to him by the mortgage deed, and has no 
right, whether the mortgagor's title is good or bad, to dispute it 
(Fishery 1061). The exact point in the question has never been 
decided. 

In Banks v. Whittally 1 De G. & S. 541, it was decided that a mort- 
gagee is not bound to assign the estate after payment to the mort- 
gagor or his nominee if he have notice of the equitable claim of 
another person ; and if he has agreed to assign upon the false repre- 
sentation that he is bound to do so, the agreement will be treated as a 
nulUty {Fishery 1025). 
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225 See Ans. 204, Equity. 

226 A mortgage of leaseholds should be taken by underlease; 
because then the mortgagee does not become liable on the covenants 
of the original lease. 

There should be a covenant inserted bj the lessee to fulfil all the 
covenants in the lease. 

227 In the mortgage of the copyhold — the surrender should be 
prepared and should be a further deed — 

1. Eeciting the application for the advance, &c. 

2. A covenant to surrender to the use of the mortgagee, with a 

condition that such surrender shall be void on repayment. 

3. A declaration of trust until surrender. 

4. Covenants for right to surrender ; ' 

Covenants for quiet enjoyment by the mortgagor till default ; 
Covenants for freedom from incumbrances ; 
Covenants for further assurance ; 
and, if house " property," a covenant to insure. 

The money should not be advanced until a surrender is actually 
made ; for until then the mortgage cannot be put on the court rolls 
and the mortgagee made safe. 

The drafts should be perused by the steward of Jhe manor, who will 
see if it complies with the accustomed form. 

In the mortgage of the policy there should be — 

1. A declaration of the trusts of the moneys to be received. 

2. That the mortgagee's receipt is to be a sufficient discharge. 

3. Covenants to keep up the life insurance ; 
Covenants to restore it, if voidable ; 

Covenants to effect a new one if void, and subject to the present 

security ; 
Covenants to pay premiums and give the receipt to the mort- 
gagee ; 
Power to the mortgagee to pay premiums in the event of the 
mortgagor failing to do so, and a power of sale. 
Notice of the fact of the mortgage should be left at the office, and 
the value of the policy can be ascertained by applying to the actuary 
of the company [Greenwood^ s Conv, Mortgages). 

228 The rule in question is the equitable doctrine of tacking. It 
still exists, for though abolished by 37 & 38 Vict. c. 78, s. 7, the 
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section abolifihing it is repealed by 38 & 39 Yiet. c. 87, s. 129. The 
doctrine is as follows : 

When a third or subsequent mortgagee having advanced his money 
without notice of an intervening mortgage, afterwards gets the legal 
estate by obtaining the first mortgage, he can get paid both his 
charges before the intervening incumbrancer. But if the first mort- 
gage is satisfied, the mortgagee simply holds in trust for the original 
mortgagor, or those claiming under him, and a subsequent incum- 
brancer cannot, by obtaining a conveyance from such mortgagee, who 
at the time he made such conveyance had notice of an intervening 
charge, protect himself by means of the legal estate (Carter v. Carter ^ 
3K.8fJ. 617) ; because his doing so would not be a rightful act, as 
the first mortgagee is a trustee only. So, again, if a prior mortgagee 
takes an assignment of a third mortgage, as a trustee only for another 
person, he shall not tack. If this were permitted, a mere stranger 
purchasing the third mortgage, by declaring he had bought it in trust 
only for the first mortgagee, might tack both together, and defeat all 
the other incumbrancers (see Wilmot v. Pike^ 5 Hare^ 14 ; Marsh v. 
Lee^ 1 W, 8f T, Cas.) ; and, indeed, whenever the legal estate is out- 
standiDg, encumbrancers rank in order of time, and there can be no 
tacking, unless one has a better right to call for it, as where a decla- 
ration of trust has been made in his favour, or he has been in posses- 
sion of a deed containing a term {Windham v. Richardson^ 2 Ch. 
Ca. 213). 



229 C. has priority. See previous Answer. 



230 The Mortmain Act (9 Geo. 2, c. 36), passed to prevent per- 
sons in their last moments from being imposed upon, — ^locking up 
land and disinheriting their lawful heirs, — ^provides that gifts of all 
property except pure personalty, to a charity, shall be void unless 
when made — 

1. By deed indented ; and 

2. To be sealed and delivered before two or more witnesses ; 

3. Twelve months before the donor's death (or if stock, to be trans- 
ferred six months before the donor's death, unless the gift is for value 
paid at once) ; and 

4. Enrolled in Chancery six months after its execution ; 

5. To take effect in possession immediately ; 

S. M 
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6. Without any power of revocation or reservation for the benefit 
of the donor. 

The two universities and their colleges, Eton, Winchester and 
Westminster, are excepted from the Act (Sh. R, P. 93). 

This Act has been subsequently modified by many statutes, whose 
aim has been either — 

(i) To relax its formalities in favour of all charities, as 24 Vict, 
c. 9, which allows the reversion of a nominal rent on mines, minerals, 
easements, &c., dispenses with the necessity of an indenture, abolishes 
a deed for copyholds, &c. ; or 

(ii) To take certain gifts entirely out of the Act. 

A list of most of the important modifying Acts is given in Wms, R. P. 
pt» t. c, 3. 

231 As land cannot be devised for a charity, the gift is void, and 
the object of the conversion fcdls. There being no conversion out 
and out for the purposes of the will, it will not go to a residuary 
legatee, but to a residuary devisee, if any, and if none, to the heir. 

232 The object of the original Statutes of Mortmain was to pre- 
vent land getting into the possession of religious houses, as thereby it 
became dead and unprofitable to the lords ; for religious houses did 
not render any of the feudal incidents. Thus they could not die 
without heirs, so there was no escheat ; nor indeed could they die at 
all. Thus reliefs, heriots, &c. did not attach; and, moreover, lands, 
when passing into their hands, became tied up and inalienable. So 
great was the ingenuity and power of the clergy in those days, that 
a whole string of statutes, called Statutes of Mortmain (from the 
land being held to be in mortud manu when possessed by the monas- 
teries), had to be passed (principally between the reigns of Hen. IIL 
and Eich. II.) to prevent their acquiring land, the drift of which statutes 
was, that in the case of all gifts to corporations, the land should be 
forfeited to the lord, unless his consent and that of the king was 
obtained to the grant. As soon as one statute was in force, the clergy, 
by the application of scholastic logic, evaded it by subtlety, and 
another was necessitated. Amongst other means of eluding these 
various Statutes of Mortmain, they introduced two devices which, 
though soon rendered nugatory as fax as they were concerned, have 
since played a prominent part in real property law, viz. recoveries 
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and uses. The consent of the Crown is still necessary to enable a 
corporation to hold land, but that of the lord has been abolished by 
7 & 8 Will. 3, 0. 37 (see SL Com,, bk. l,pt. i. c. iv.,/or a list of the 
Statutes of Mortmain ; Sh. E. P. 92). 

233 Trustees for charities can sell, mortgage, or lease charity lands 
with the sanction of the High Court of Justice ; or under any power 
conferred by Act of Parliament or settled by any scheme ; or in any 
case. with the sanction of the Charity Commissioners; or they can 
lease, &c. on their own authority for twenty-one years in possession 
or in reversion, on an existing lease having not more than three years 
to run, if empowered to do so by the deed creating the trust (18 8f 19 
Vict. c. 124). 

234 Any person by will or otherwise may give money to reclaim 
the land tax on property settled to charitable uses (42 Geo. 3, c. 116, 
s, 50). 

The Ecclesiastical Commissioners may take lands by deed or will 
for the endowment of the incomes of the clergy and for other pur- 
poses {Q8f7 Vict, c, 37). 

Under the Charitable Trusts Act, 1863 (16 & 17 Vict. c. 137), s. 27, 
incorporated trustees of any charity may purchase land for the erec- 
tion, &c. of any house, with or without garden, &c., for the purposes 
of the charity, without licence in mortmain. 

235 See Ans. 232. 

236 Mortmain, meaning in mortud manu, implies that the land is 
in dead hands, so as to be for ever unprofitable to others excepting 
the donee. 

237 Whenever a greater and lesser estate coincide and meet (i) in 
one and the same person, (ii) without any intermediate estate inter- 
vening, and (iii) in the same right, the lesser is said to be merged or 
sunk into the greater. Also one term for years may merge into 
another. Thus a term for 1,000 years may merge into a term for 
one year, if the latter be the term in reversion. This doctrine is of 
practical importance in marriage settlements, where terms for years 
are frequently created. A legal estate will not merge into an 
equitable. 

M 2 
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238 For ^^ merger ^^ see previoufl Ans. Suspension is used in 
reference to powers which are said to be suspended when the pos- 
sibility of their exercise is in abeyance during a certain period, as 
when the person who can appoint creates a particular estate, the 
enjoyment of which would be interfered with by his exercising the 
power. Powers are said to be extinguished when the possibility of 
their exercise is gone for ever, as by their release or the death of the 
appointor, &c. 

239 If he had notice, actual or constructive, of the covenant, he 
would be bound {Tulk v. Moxhay, 2 Phil 274 ; Gale, 5th ed, 84). It 
was held in Fielding v. Slater^ L. iZ., 7 JEq. 264, that a lessee has con- 
structive notice of all the covenants by which his lessor is bound, 
because he might have inquired into them. 

In the absence of agreement, the lessee is precluded by s. 2 
of the Vendor and Purchaser Act from calling for the freeholder's 
title. 

240 I hereby give you notice to quit and deliver up possession of 
[^describing the premises] situate, &c., which you hold of me as tenant, 

on the day of [a qtmrter day'}, or at the expiration of the 

current year of your tenancy, which shall expire next at the end of 
one half-year from the service of this notice. 

Dated the day of , 1880. 

{Redman 8f Lyon, L. §• T. 210.) 

241 When A., tenant for life, grants land to B. and his heirs, on 
the death of B. his heir is termed a special occupant, and his estate 
lasts during the life of A. 

242 B. might marry a wife unborn at the testator's death who 
might survive him, having issue of B. and herself. The gift to B.'s 
children is a gift to a class, such class to be determined at the widow's 
death, and the property would not vest till such determination. In 
such event the limitation to the children might happen to transgress 
the law against perpetuities, and therefore would be void ab initio, 
although as a matter of fact it did not happen to break the rule. In 
that case A. could not make a good title. But the limitation in the 
question is a remainder and not an executory interest. Considerable 
discussion has taken place whether the rule against perpetuities is 
applicable to remainders. The opinion of the Heal Property Commis-* 
sioners appears to have been in the negative (3 iJ. P. Com. Eep. 29), 
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as is that of Mr. Williams and Lord St. Leonards {see Cole v. Sewell, 
4 D.Sf TT, 1). If it is not applicable, A. can make a good title. For 
although any children of a future wife of B. unborn at the testator's 
death as above suggested could not take, as being issue of a person 
unborn at the date of the gift, yet that fact would not prevent 0. from 
acquiring the property. B.*s illegitimacy is of no consequence {Cadell 
V, Palmer, Tud. Conv. Cos. 471). 

243 The rule against perpetuities is that property cannot be tied 
up for longer than a life or lives in being, and twenty-one years over, 
allowing for gestation, if gestation exists, or for twenty-one years 
independently of any life ; and though a limitation does not happen 
in the event to transgress the rule, yet it will be void if it could by 
any possibility have done so {Cadell v. Palmer, Tud, Cos, Pry,), 

244 The Thellusson Act (39 & 40 Geo. 3, c. 96), passed to prevent 
the accumulation of income, provides that income shall not accumulate 
for longer than — 

1. The life of the settlor ; or, 

2. For twenty-one years after his death ; or, 

3. During the minority of any person then living ; or, 

4. During the minority of any person who, under the trusts direct- 
ing the accumulation, would, if of full age, be entitled. 

Provisions for the payment of debts, raising portions for children, 
and directions touching the produce of woods and timber, are excepted 
from the Act. The excess by the rule transgressed is alone bad 
when this Act is not complied with, and not the whole limitation, as is 
the case when the rule against .perpetuities is broken {Sh. R, P. 90). 

245 The Common Law Eules for preventing remoteness, which 
apply to remainders, are (i) that land cannot be given to the unborn 
child of an unborn person, as it was originally considered too remote 
a contingency that a person not bom should himself not only be bom 
but also that he should have a child ; (ii) that land could not be given 
to an unborn person having a particular name or description, &c., for 
the same reason. This last prohibition does not hold at the present 
day, being an absurd and exploded doctrine ; the former one is still 
retained, as it prevents property from being locked up. 

246 This limitation being a remainder, the two children who 
attained twenty-two in their father's lifetime will take the property, and 
the other four will get nothing. It is questionable, howeveri whether if 
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the limitation was created after 2nd August, 1877, the date when 40 & 41 
Yict. 0. 33, came into force, whether the other four would not also 
take on attaining twenty-two ; for the effect of that Act is that when 
a limitation fails as a remainder, it shall be upheld as an executory 
interest, if supposing it had not been a remainder it would be capable 
of taking effect as an executory interest. The Act, however, makes no 
provision for partial failure, and whether it can be construed to apply 
to such a case is a matter for future decision ( Wms. R, P. 272). 

247 The remainder in the question should be " to his eldest son for 
Uf€y^ not " in fee^^ and in the third line the letter B. should he substi^ 
tuted for A. 

This would be bad as a remainder, being against the common law 
rule forbidding remoteness {see Ans. 245), and probably it could not 
be upheld as being an executory interest and not transgressing the 
rule against perpetuity {see the argument in Wms. It, P. App. P.). 

248 Witnesses are not necessary to the execution of a power 
unless there is a direction to that effect in the instrument creating the 
power, or unless the power is executed in such a manner that their 
presence is rendered necessary by law, as where the execution is by 
will, two witnesses being then required ; or by deed, when other for- 
malities prescribed for its execution by the instrument creating it are 
not complied with ; for then 22 & 23 Yict. c. 35, s. 12, renders two 
witnesses necessary. 

249 The execution of a power is said to be defective when the 
directions of the instrument creating it are not attended to. If the 
variation is not material, the Court will aid the defective execution in 
favour of a — 

1. Creditor; 

2. Charity ; 

3. Purchaser, mortgagee or lessee ; 

4. Wife or legitimate child. 
{Sh. R. P. 116). 

250 A power appendant is one which must be exercised during the 
continuance of the estate, which is limited to the donee of the power, 
and therefore wholly or partially overreaches that estate — ^as where a 
tenant for life is empowered to make leases. 

A power in gross is one arising after thp determination of the 
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estate of the donee — as a power of jointuring, whioh is often inserted 
in marriage settlements. 

A power collateral is one given to a mere stranger, who has no 
interest in the subject matter — as a power given to A. to appoint 
amongst a testator's children {Sh. B. P. 114). 

251 A power is said to be general when the appointor can appoint 
to anybody he pleases — as when A. gives B. a power of appointment 
over Dale. It is said to be special when the donor names an object 
or class of objects, in which cases the donee can appoint only to them 
{Sh. E. P. 113). 

252 If a person executes a power by will which he is directed to 
execute by deed, it is considered in Equity an immaterial defective 
execution, and will be relieved against in favour of the persons men- 
tioned in Ans. 249. But if, being told to do it by a will, which is a 
revocable instrument, and he does it by a deed, an irrevocable one, 
the defect is material, and no relief will be afforded {Toilet v. Toilet ^ 
IJF.^T. Cos.). 

253 An exclusive execution of a power is entirely excluding one 
or more of the objects of bounty, as if in a power to appoint amongst 
children one child is passed over ; it is now valid by 37 & 38 Vict. c. 37. 

254 He can still consent, but the consent is of no avail if operating 
in derogation of or in detriment to the interest he has charged or sold 
{Edward v. Slater^ Tudor ^ Cos. Pry,). 

255 A married woman can always exercise a power vested in her 
without her husband's consent. 

256 It affects them in this wise : in a general power the land is not 
held to be tied up imtil the power is exercised, as the appointment 
may be made to anybody ; but in a special power, as only an individual 
or a class can take, the property must vest within the period prescribed 
by the rule against perpetuity, dating from the execution of the 
instrument creating the power, and not from that of the instrument 
executing it {Cadell v. Palmer, Tud. Conv. Cos. 484 ; Sh. JR. P. 113). 

257 An appointment takes effect as if inserted in the instrument 
creating the power {Co. Litt. 272 a, Butler's note ; TyrreWa caae^ 
Tudor y Cas. Pry. ; Wms. B. P. pt, it. c. 3). 
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258 The appointee takes from the party creating the power just as 
if the estate was given him in the instrument of appointment, for the 
party executing it has no estate to give. 

259 He can still lease, provided the lease he makes does not pre- 
judice or otherwise interfere with the estate of the mortgagee, unless 
indeed the mortgagee joins, or there is a provision in the mortgage to 
that effect. Some writers have, however, expressed doubts and made 
other suggestions on the subject {ftee 1 Sug. Fwra. ; Davidson^ Zrd ed. 
vol. it. ; Alexander v. MillSj 19 W. R. 310). 

260 The execution is good, as 1 Vict. o. 26, s. 19, provides that, if 
a power is to be executed by vrill, two witnesses alone are sufficient, 
though the presence of more are required by the instrument creating 
the power. 

261 All estates given by the instrument creating the power sub- 
ject to or in default of appointment. 

262 A.'s trustee in bankruptcy will take half, for A. cannot by 
any ingenuity exercise the power so as to prevent his creditors getting 
whatever would have vested in him on bankruptcy, in the event of 
either B. or C. dying under twenty-four {see Badham v. Mee^ 7 Bing. 
695 ; Janes v. Winwood^ 10 Si7n. 160; Sug. Pwrs. c. 3, s. 3, end). 

263 By deed executed with her husband's concurrence, and ac- 
knowledged before a Judge of a Superior Court, &c., she being sepa- 
rately examined (3^4 Will. 4, c. 74, as. 77 — 80 ; see Ans. 215). 

264 The married woman should exercise the power of appoint- 
ment, and that will vest the estate in the piirchaser. 

265 If property A. is realty the question of age does not enter, but 
if it is personalty, the Courts will consider her past childbearing, and 
authorize the trustees to pay it to her. Thus, in Be Belty 26 W. R. 
901, after a deed acknowledged, a transfer was ordered into the joint 
names of a husband and wife of the proceeds of a sale under the acts 
of a settled estate, to which, in default of children, the survivor of the 
husband and wife was absolutely entitled (the wife being fifty-two, 
and having no children). There have been several instances of funds 
being paid out on this presumption, where the women have been 57, 
56, 53 J, 55 f {see Re Widdow^ 11 Eq. 408) ; one instance at 49 and 9 
months, long married and no children ; another at 47, regard being 
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had to the state of health {Be Sumner^ 22 W. R. 639 ; see Seton^ 
Lee. 976, 1504). 

In property B. she has an estate tail, and can bar it ; a person is 
never, according to the law of real property, considered past child* 
bearing. 

In property C. she has a life estate, and her son has a vested re- 
mainder if twenty-five (secuSy if not), but liable in law to be divested 
in part if any other children attain that age. 

266 Where there has been long enjoyment of any right which 
could have had no lawful origin except by deed, then, in favour of 
such enjoyment, all deeds may be presumed. Thus, where property 
has for 110 years been dealt with without reference to the legal estate 
remaining outstanding, although the enjoyment was consistent with 
the supposition of such a case, yet a reconveyance from the trustees 
was presimied. Again, a grant from the Crown of an advowson has 
been presumed against a purchaser after an iminterrupted possession 
evidenced by title deeds for 133 years and three presentations ; so a 
grant of the foreshore has been presumed from a series of acts of 
ownership exercised over it by an adjoining proprietor (DaW, V. ^ P, 
5th ed. 323). 

267 All facts which, in a court of law, the Judge will direct the 
jury to presume, the purchaser must admit ; aecuSy as to matters which 
the Judge will leave the jury to decide {Emery v. Orocasky 6 Madd. 
54 ; Dart, F. ^ P. 5th ed. 327). 

268 The particular estate is that interest which is granted or 
carved out of a larger estate, which then becomes an expectancy 
either in possession or remainder (3 Preat. Conv. 169 ; Wh. L. L.). 
It is in fact the estate in possession. 

269 2 & 3 Will. 4, c. 71, requires thirty years' iminterrupted 
enjoyment for acquisition by prescription for rights of common and 
other profits from land (excepting tithes, rents, and services), unless 
in the case of disability or where the enjoyment is shown to be by 
the permission or without the knowledge of the other party, &c. ; but 
the Act enables sixty years' possession to give an indefeasible title, 
unless the enjoyment has taken place by written consent, &c. Twenty 
and forty (in the case of disability, &c.) years are made the respec* 
tive periods for rights of way and other easements, and water, &o. ; 
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and twenty years gives an absolute enjoyment to right of light, unless 
the enjoyment has taken plaoe by consent or agreement by deed, or 
in writing. No act is to be deemed an interruption unless acquiesced 
in for one year after the party interrupted shall have had notice 
thereof, and of the person making or authorizing the same to be 
made {JFnis. R, P. 460 ; 8h. R. P. 71). 

270 On the death of C, the fee vested in D., his heir ; and the 
heir of D. is entitled at B.'s death, unless D. has otherwise disposed 
of his vested remainder (3 Rep, 20 a, in Boraaton^s case ; Wms, R. P. 
Cont, Rems. 267). 

271 A. has no estate. A.'s heir takes a fee simple on A.'s death. 
The limitation should be " unto and to the use of B. and his heirs," 
and the remainder '^ to the use of the heirs of A.," imless the grant 
is for value, or else there would be a resulting use to the grantor, and 
nobody would take any estate at all. 

272 The object of the limitation, formerly usual in settlements, to 
trustees to preserve contingent remainders, was to guard against their 
failure by the premature determination of the particular estate which 
supported them. By that means, when the particular estate pre- 
maturely determined, the estate vested in the trustees until its natural 
termination ; at which period, if the contingent remainder had not 
become a vested one, it went to the next vested remainderman or 
reversioner. Such limitations are now unnecessary, for 8 & 9 Vict, 
c. 106, s. 1, provides that such premature determination shaU not 
defeat the contingent remainder, but the next estate shall be deemed 
the particular estate to support it. 

273 If this limitation is one under the Statute of Uses, D. will 
take ; if not, the land wiU revert to A., the seisin resulting to him by 
the original grant, unless the grant is for value, in which case C. will 
take. A contingent remainder to take effect must be supported by a 
freehold, and not a term for years {Wtns. R. P. 271). 

274 In all these limitations the words " unto and to the use of " 
must be inserted, unless the grants are for value, or else they will 
result to the settlor. If the words are inserted or the grant is for 
value in — 

(i) A. gets a fee simple subject to B.'s life estate (which is vested 
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but liable to become divested by B.'s predeceasing him), taking effect 
in possession after his own. 

(ii) A. gets a life estate and the heir of B. a fee contingent on A.'8 
surviving B., for if he predeceases him there will be no heir of B. and 
the gift will fail 

(iii) A. and B. (tenants by entireties inter ae) are tenants in com- 
mon for life of one half with C, not joint tenants, the subsequent 
limitation to A. preventing there being unity of interest with C. ; the 
eldest male issue of D., or in default of issue male his issue female, or 
their descendants as coparceners, have an estate tail in expectancy 
contingent on A., B. or C. surviving D., and subject to the above 
limitations A. has the fee simple. 

For the effect if created after 40 St 41 Fict. c. 33, see Ans. 246. 

275 A vested remainder is one which is ready at once to take 
effect when the particular estate determines, though it may become 
divested before that period. A contingent remainder is one which is 
not ready to take effect if that happens at once, owing to the event 
on which it is to vest not having happened, or the person who is to 
take not being in existence. 

276 It cannot now be barred by the tenant in possession, but before 
8 & 9 Vict. c. 106, s. 1, it could have been by his incurring a forfei- 
ture, as by making a tortious conveyance or surrendering to the person 
having the next vested interest, or acquiring the estate of that person 
so that his own could merge into it. 

277 If the freehold does not vest in some one at once, by the com- 
mon law it will result to the grantor, and all limitations to take effect 
after will be void as it supports them. This result has been evaded 
by the introduction of executory interests. 

278 A reversion is that estate which is left in the grantor when he 
has made a grant smaller in quantity than his own. A remainder is 
when an estate being given in possession to one person by the same 
instrument another estate to take effect after the determination of the 
first is given to another person. A reversion arises by act of law and 
there is tenure between the grantor and grantee; a remainder 
arises by act of party and there is no tenure between the particular 
tenant and the remainderman. 
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279 By the Eegistry Acts of Anne all deeds, induding jadgments 
and wills, relating to lands in Middlesex, Yorkshire, the town and 
county of Kingston-upon-Hull and Bedford Tievel must he registered, 
excepting leases at a rack rent and some others not over twenty-one 
yoars, copyholds, property in the City of London and Chamhers in 
the Inns of Court, and also lands registered under the Land Transfer 
Act, 1876 {see 37 & 38 Vict. c. 78, a. 8). 

280 The different kinds of rents are — 

(i) Eent service — which is incident to the reversion and gives a 
power of distress without mention. 

(ii) Rent charge — which is created hy deed or will, the land itself 
being granted away and the charge reserved out of it, or hy merely 
charging the land — and in which there is an express clause of distress. 

(iii) Rent seek — (a dry and barren rent), which differs from a rent 
charge merely in that there is no clause of distress. Power to distrain 
is now given by 4 Geo. 2, c. 28, s. 5. 

In a grant of a rent charge the consideration should be stated, and 
the receipt clause added. There should be a covenant to pay the rent, 
with powers of distress and entry inserted, and covenants by the 
grantor for title (2 Pnd. Conv.). 

281 See Ans. 202 and 204. A ground rent may be freehold or 
leasehold. It is freehold when the original rent is reserved to the 
freeholder for building on his land for a term, at the expiration of 
which the buildings revert to him and the rent ceases. 

282 An application should be made under 40 & 41 Yict. o. 18, to 
the Chancery Division, which may order a sale if consistent with the 
interest of all parties entitled, and pay the money either to such 
trustees as the Court shall approve of or into Court, to be applied to 
redeeming the land tax or any incimibrance affecting the heredita- 
ments sold or others settled in the same way, or to purchase others to 
be settled in the same way, or to pay the money to the person abso- 
lutely entitled; the money in the meantime to be invested as cash 
under the control of the Court is invested and the dividends paid to 
the tenant for life {Wfns. JR. P. pt, L c, 1). 

283 There should be powers to lease the farms for twenty-one 
years, the mines and minerals for sixty years, and building leases for 
ninety-nine years. The usual covenants in regard to each lease should 
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be inserted. Thus it is usual in a lease of unopened mines to bind 
the lessee to make due search for the minerals {Hanson v. Bootliman^ 
13 Easty 22). But in agricultural and mining districts the covenants 
Tary widely. 

284 That when a power of sale and exchange is given to trustees 
by the settlement they may sell publicly or privately, together or in 
lots, and buy in without liability, and exchange, &c., with full power 
to convey, and if trustees of renewable leaseholds they may renew 
leases and raise money by mortgage for that purpose (««. 1 — 10). 
They may apply the income of infant's property for their provision 
and maintenance (a. 26). They may appoint new trustees and give 
receipts when selling under powers, &c. («. 29). 

285 25 & 26 Yict. o. 108, allows them to sell the land without the 
minerals or the minerals without the land, with the sanction of the 
Chancery Division obtained on petition, unless a' contrary intention 
appears in the settlement (Wma. R. P. 308). 

286 When the subject-matter consists of lands, tenements, or other 
hereditaments, it is void against a subsequent purchaser for value from 
the settlor (27 Eliz. c. 4). 

287 Portions are provisions for younger children, the term mean- 
ing all those who do not inherit. They are secured by giving a long 
term to trustees upon trust to raise them, such term preceding the 
limitations of the sattlement, which takes effect subject to the trusts 
contained in it {Wms. R. P. pt. iv. c. 1 ; Sh. R. P. 80). 

288 Power is usually given to the husband — 

To jointure the present or a future wife and to charge portions for 
the children and those of a future marriage. 

To lease for twenty-one years and grant building and mining leases 
and licences to copyholders and to enfranchise and to renew leaseholds, 
&c., depending upon the tenure, &c. of the property. 

To sell or exchange the property, surface, or minerals, with or sub- 
ject to rights of way. 

Power is usually given to the trustees — 

(i) In settlements of realty, to raise money by sale or mortgage, to 
apply it in discharge of incumbrances, and to invest the residue till 
laid out in the purchase of lands ; to exchange, revoke the old uses 
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and appoint new ones, appoint new trustees, &c. ; raise portions, give 
receipts, &o. 

(ii) In settlements of personalty, to invest and vary and portion ; to 
sue, compound and compromise ; refer to arbitration, and appoint new 
trustees. 

Also to let and superintend the property when the cestui que trust 
is a minor, and to apply the proceeds to his maintenance, &c. 

The powers in settlements vary greatly, according to the intention 
of the settlor. Sometimes a power, such as a power of sale or leasing, 
would be given to the husband, sometimes to the trustees with his con- 
sent or with that of himself and wife. 

Many powers are to be exercised by the husband during his life- 
time and after his death by the trustees ; many again are to be exer- 
cised by the trustees with the consent of the husband during his life- 
time and after his death at their discretion {Davidson^ Free. Conv. 
vol. in. ; Prid. Cone. vol. ii. ; Oreentcood Conv. Settlements). 

As several powers are given to trustees by statute {see Ans. 284), 
the settlor, if he pleases, need not specify or vary these, but be silent 
as to them. Lord St. Leonards, however, observes that the option of 
declaring that the Act shall not take effect will probably be acted on, 
as nothing can be more dangerous than to attempt to amalgamate the 
power of the settlement and those of the Act and engraft the latter 
with the former {Sugd. Piora. 8th ed. 877 ; Wma. R. P. 309). 

289 Aa infant, if a male not under twenty, and if a female not 
under seventeen, can make marriage settlements with the consent of 
the Chancery Division obtained on petition ; but any appointment or 
disentailing assurance executed by the infant shall be void, if he or she 
dies under age (18 <^ 19 Vict. c. 43). 

290 It will bind money given to her separate use {Butcher v. 
Butchery 14 Beav. 222) ; but not unless she has concimred. It will 
not bind property over which she has a general power unless so 
expressly provided {Ewart v. Ewarty 11 Hare^ 277). It only binds 
property in which she acquires a vested interest during the coverture 
in the absence of words to the contrary {Prid. Prec. vol. ii.; Re 
Edwards, L. JK., 10 Ch. 37). 

291 To the use of the husband for life, with provision for the wife's 
surviving, remainder to the first and other sons successively in tail, with 
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cross-remainders to the daughters, remainder to the heirs of the settlor 
(SA. B. P. 144; TF. ^ T. Cos. sub Lord Olenorchy v. Bosviile). 

292 If the property is the family estate, it is on the marriage of 
the eldest son usually settled (subject to the life interest of the father 
and a jointure to his widow) on the son for life, remainder to the use 
of trustees for a long term (in trust to raise portions for the younger 
children), with powers of jointuring, &o., remainder to his first and 
other sons in tail, remainder to the son himself in fee. 

Small freeholds and estates which are not family ones are often not 
entailed. In that case there should be a conveyance to trustees upon 
trust that the husband should receive the rents for life, then that the 
wife should receive them, or that they may be paid to her for life, 
and after the death of the survivor upon such trusts as the husband 
and wife may jointly appoint, and in default of a joint appointment 
as the survivor may by deed or will appoint, and in default of any 
appointment, to the children in common, the issue of any deceased 
taking their parents' shares. The husband, or the trustees, with his 
and his wife's consent should have power to sell, and whenever a 
power of appointment amongst a class is given the hotchpot clause 
should be inserted. 

If the property is personal and (i) the husband's, a life interest 
should be given to him, tinless he is in business and it is wished to 
preserve it for the maintenance of the family, in case of his bcuik- 
ruptcy ; (ii) if the wife's, the life interest should be given to her for 
her separate use, free from the debts and control, &c. of her husband, 
and without power of anticipation. 

A life interest should then be given to the survivor, and the pro- 
perty then held upon trust for such one or more children as the hus- 
band and wife jointly, or the survivor (or the wife alone if the pro- 
perty is hers), should appoint, and equally in default of appointment, 
the shares of any deceased going to their issue ; sons acquiring a vested 
interest at twenty-one, and daughters at that age or marriage. Then 
follows the hotchpot clause, and in the event of either dying without 
issue the property generally reverts into its original channel. But 
settlements — of personal property especially — vary widely according 
to the intention of the parties. To acquire a knowledge of the subject, 
the outline in Prideaux or Davidson should be read. See also the sketch 
in Oreemcood^s Conveyancing^ from tchich the above remarks are taken. 
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293 The other trostees will not be answerable unless there aie 
some laches on their part. 

If the cestui que trust is sui Juns^thej can get a covenant of indem- 
nity from him ; if not, the most they can do is to take all possible care, 
and see that the trustee who has charge of the securities does not keep 
them in his hands, but deposits them in a box with a banker in the 
name of the trust account, &c. ; not to be drawn out except on their 
joint signature. 

294 That the terms shall cease when the younger children are 
portioned or maintained, or dead; or incumbrances discharged or 
annuities paid, &c. ; or, in fact, whenever the purposes for which they 
were created are fulfilled, or it has become impossible to f idfil them 
{see Davidson^ vol. m.). 

295 When a purchaser took an assignment of a satisfied term, he 
knew that he was secure against any incumbrances which the vendor 
had created and which he was ignorant of ; for the term being antece- 
dent to the vendor's estate, all such charges must wait until the expira- 
tion of the term before they could claim to be discharged out of the 
estate ; and equity would not interfere in favour of the chargees, the 
purchaser having equal equity with the owners of them. 

296 That no action shall be brought to enforce any contract for 
the sale of any lands, tenements, or hereditaments, or any interest in 
and concerning them, unless the contract is in writing, signed by the 
party to be charged or some person by him lawfully authorized 
(29 Car. 2; c. 4, s. 4). 

297 This is a shifting use, and the rule in Shelley's case does not 
bear upon it. Therefore the heirs of A. will take as purchasers. 

298 The rule in Shelley's case is, that whenever a freehold is 
given, and by the same conveyance an ulterior estate, whether 
mediately or immediately, is limited to the heirs of the same person 
in fee or in tail, the word heirs is a word of limitation and not of 
purchase. The rule does not apply when the one estate is legal and 
the other equitable ; neither does it apply to executory trusts by way 
of marriage settlement unless there are words indicative of such an 
intention (see sub Lord Glenorcky v. Bosmlky 1 W, 8f T. Cos.) ; nor to 
any executory trust, if it is gathered from expressions in it that it is 
not intended to do so {Roberta v. Dixwell^ 1 Atk. 607 ; Sk. R. P. 75). 



CONVEYANCING. 177 

299 (i) The words " during the Ufe of C." would no douht be held 
to relate to what is preTiously said, thus making B.'s legal estate one 
pur autre vie. Therefore the rule in Shelley's case does not apply, B. 
having the legal fee during C.'s life, and C. being unable to dispose 
of either the^ legal or equitable fee {Cooper v. Kynock^ L. JK., 7 
Ch. 398). 

(ii) The leaseholds are vested in A. absolutely, on trust for C. for 
life, remainder to his heirs at law, for neither the Statute of Uses nor 
the rule in Shelley^s case apply to them (JDe Beauvoir v. De Beamoir^ 
3 //. L. C. 324). 

300 Succession duty is the duty payable on succeeding to real 
property on the death of any person dying after 19th May, 1853 
(16 ^ 17 VkL c. 51). 

Lineal issue pay one per cent, on the value of the property; 
brothers and sisters and their descendants, three per cent. ; uncles, 
&c., and their descendants, five per cent. ; great uncles, &c. and theirs, 
six per cent. ; other collaterals and strangers, ten per cent. 

The interest of a successor is reckoned to be the value of an annuity 
equal to the annual value of the property during life or for any less 
period during which he may be entitled ( Wms, R, P. pt. ii. e. 2, etid). 

Legacy duty is duty payable on personal property, and the rates 
are the same as above ( Wms. P. P. pt. iv. c. 3). 

(i) Succession duty is paid on leaseholds. 

(ii) Legacy duty is paid on realty devised in trust for sale. 

Persons exempt from paying are — 

(1) Husbands and wives ; 

(2) The royal family ; 

(3) Any person where the whole succession is under 100/., or 

any succession, &c. under 200/. ; and on 

(4) Life policies held by others and post-obit bonds. 

301 8 & 9 Vict. c. 106 (The Eeal Property Amendment Act) :— 
Sect. 1. Transfer Act repealed. 

Sect. 2. Corporeal hereditaments shall lie in grant as well as in 
livery. 

Sect. 3. All those conveyances for which sect. 1 of the Statute of 
Frauds required writing shaU be void unless by deed. 

Sect. 4. The tortious operation of feoffments abolished, and implied 

S. N 
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covenants restricted ; but a feoffment by an fnfAnt under a custom 
exprefiflljr recognised. 

Sec't. '5. An indenture need not be indented, and strangeis may 
take nnder it. 

Sect, 6, A possibility, coapled with an interest, made assignable by 
deed. 

Sect. 7. A married woman may disclaim any interest by going 
through the formalities of 3 4 4 Will. 4, e. 74. 

Sect. 8. Trustees to presenre contingent remainders rendered nn- 
necessary. 

Sect. 9. The next estate to be deemed the reversion on a lease 
when the reversion itself is gone. 

22 & 23 Vict. c. 35 (Law of Property and Trustees Belief Amend- 
ment Act) : — 

Sects. 1, 2. Licence to break a covenant in a lease shall only extend 

to the particular breach. 

Sect. 3. Covenants running with the reversion run with it when 
wavered. 

Sects. 4 — 8. Belief against breach of covenant to insure. 

Sect. 10. Partial release from a rent charge — (sect. 11) or from a 
judgment — shall not effect a total exting^uishment. 

Sect. 12. All powers to be executed by deed may be executed before 
two witnesses. 

Sect. 13. Honk fide purchaser under a power of sale who has paid 
by mistake to the tenant for life relieved. 

Sects. 14 — 18. Providing when trustees and executors respectively 
are to sell realty devised to trustees, &c. charged with debts. 

Sects. 19, 20. Provision for succession when the issue of the pur- 
chaser fail. 

Sect. 21. Personalty may be directly assigned by a person to him- 
self. 

Sect. 23. Trustees' receipts for purchase-money to be good. 

Sect. 24. Conoealment of deeds by vendor's solicitor is a misde- 
meanour. 

Sect. 26. Trustees, &c. paying, &o. in pursuance of a power of 
attorney, and ignorant that it is void, not to be liable. 

Sects. 27, 28. Executors who have set apart a sum to answer 
future claims exonerated from liability on covenants of lease- 
holds, &c. 
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Sect. 29. Executors who have given in odminiBtration the same 
notices as the Court would have done, exonerated. 

Sect. 30. Trustees when douhtful may apply for the opinion of a 
Judge. 

Sect. 31. Trustees' indenmity and reimbursement clauses un- 
necessary. 

Sect. 32. Trustees, &c. may invest in real securities, Bank of 
England or Ireland stock, East India stock. 

37 & 38 Vict. c. 57 (The Limitation Act, 1874), shortening the 
time allowed by 3 & 4 Will. 4, c. 27. Actions for the recovery of 
land to be brought in twelve years. Six years allowed after the 
termination of any disability (of which absence beyond the seas is not 
one) ; but thirty years to be the extreme limit. A reversioner or 
remainderman, when time has begun to run against the particular 
tenant, has twelve years from that time, or six years from the vesting 
in possession ; and if the particular tenant is barred, every reversioner 
claiming under any instrument taking effect after the time first 
accrued to the particular tenant, is barred {Wms. R. P. 458). 

301 40 & 41 Vict. c. 18 (The Settled Estates Act, 1877) :— 

A demise for twenty-one years in England, and thirty-five in 
Ireland, by a tenant for life shall be good if made by deed, at 
the best rent, which must be incident to the immediate reversion, 
without fine, with the usual covenants, and impeachable for waste, 
and with a condition for re-entry, on nonpayment of rent, in twenty- 
eight days ; the lease to take effect in possession or in one year from 
its making, and not to include the mansion house and ornamental 
grounds. Longer leases to be granted with the sanction of the Court, 
and sales of timber, &c. authorized, if necessary {8h, R. P. 26). 

302 The fact of tC tenant taking a new lease before the expiration 
of the old one, effects a surrender by operation of law, for the land- 
lord otherwise has no power to grant a new one. 

303 A person who holds on after his tenancy has expired is termed 
a tenant by sufferance. Such tenancies are now rare, as by two 
statutes of G-eo. 2, a tenant holding after demand. and notice in 
writing, shall pay double the yearly value; and on non-delivery 

N 2 
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after giving notice to quit himself, shall pay double the yearly rent 
{SU. R. P. 85). He may be evicted, — 

(i) Summarily before a magistrate if the rent is not over 20/. or 
the tenn over seven years (1 <^ 2 Vict. c. 74). 

(ii) By action in the County Court where neither the rent nor value 
is over 50/. 

(iii) In other oases by action in the High Court. 

304 A. sells Whiteacre. G. and H. (the executors) sell Black- 
acre. The devisee of the surviving trustee selb the residuary pro- 
perty, though in practice the executors would join with him (22 Sf 23 
Vict c. 35, 88. 14—18). 

305 The existing tenures are {see Sh. JR. P. 164) — 

1. Socage and its varieties, e.g. gavelkind, borough-English, 

petit serjeanty. 

2. Frankalmoign. 

3. Grand serjeanty. 

4. Customary tenures, e.g. copyholds, customary freehold, ancient 

demesne. 

Knight service also formerly existed, but it was abolished by the 
Statute of Tenures (12 Car. 2, c. 24). 

306 Besides the abolition of the feudal system and its incidents 
{Sh. R. P. 6), 12 Car. 2, c. 24, allowed a father to nominate by deed 
or will a guardian to any child under age and unmarried at his death, 
the statute having taken the right of wardship away from the lord 
(1 Yict. c. 26 has indirectly repealed this as f ar p.s a will is concerned, 
if the father is under age at his death). 

A further effect of the statute was that it enabled all lands to be 
devised by will, a restriction having been imposed by 32 Hen. 8, c. 1, 
to the effect that only two-thirds of lands held by knight service were 
to be devisable. 

It may be observed that long before the Statute of Teaures the 
feudal system was practically gone. The Wars of the Boses struck 
the first blows at it, and the great civil war rendered its restoration 
impossible. There was a scheme for its abolition even in the reign of 
James I. 



CONVEYANCINO. 181 

307 A tenement is that which is capable of tenure. All lands are 
capable of tenure, though many hereditaments are not. Those in- 
corporeal, for example, are not strictly so (as they cannot escheat, &c. — 
merely ceasing to exist when they have no owner), though reckoned 
as tenements under De donis {nee Sh, JR, P. 165). 

308 Instead of taking tithes in kind, the Tithe Commutation Acts 
provide that tithes shall be paid in the form of a rent-charge, varying 
with the price of com, calculated according to an average of the 
previous seven years. 

309 In the property sold he covenants for the acts of those since 
the last purchase, viz. himself and his ancestors ; but as to the por- 
tion mortgaged, he must give absolute covenants. 

310 In the second case A. will get a fee simple (provided the feoff- 
ment is by deed, 8^9 Vict, c, 106, a. 2), but in the first he will be 
merely a conduit pipe, and the legal fee will result to the grantor. 

311 If an estate is granted " to A. and his heirs to the use of B. 
and his heirs," or " unto and to the use of B. and his heirs," B. is 
said to take the use, and since the Statute of Uses he becomes the 
legal owner. If to the above limitations is appended '* in trust for C. 
and his heirs," B. will hold the property in trust for C, who will be 
the equitable owner, and the estate will be called a trust estate. 

312 B. will have a legal fee, the word " use " not occurring in the 
grant to A. 

313 The object of the Statute of Uses was to turn the use into 
possession ; in fact, to do away with uses altogether, as they subverted 
the principles of ancient real property law. Thus " feoffment to A. 
to the use of B." gave A. the legal and B. the equitable title to the 
land, and B. as equitable owner had many privileges imknown to the 
common law {see the chapter an uses in St. Com. vol. i. and note Lord 
Bacon^s complaint died there). The famous statute 27 Hen. 8, 
c. 10, provided that in the above case B. should be legal owner and 
A. a mere conduit pipe. But its object was frustrated by annexing 
to the grant a further limitation, e.g. "to the use of or in trust for 
C." — Courts of Equity holding that in such a case C, should be equi- 
table owner, and in precisely the same position as B. would have been 
before the statute. This is called adding " a use upon a use or re* 
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duplicating the use." The usual fonn is " grant unto and to the use 
of A. in trust for B.;" there A. is legal and B. equitable owner. 
The statute can also be evaded by giving the first donee an active 
duty to perform. 

314 Feoffment, grant, bargain and sale, and covenant to stand seised, 
operate under the statute. Conveyances for value were excepted from 
the operation of a resulting use under the old law and the statute does 
not apply to them ; neither does it apply to wills, there being no law at 
that period to authorize realty to be disposed of by will, and, more- 
over, in a will the intention of boimty is plain. But for many years 
past the word " use " has crept into every disposition, whether volun- 
tary or not {see the list of common law mid statutory conveyances in St. 
Com. vol. «.). 

315 1. That a person can convey to himself or wife, which could 
not formerly have been done without a distinct conveyance. Thus if 
A. and B. seised jointly want to convey to B. and C. they can achieve 
this by a limitation " to X. to the use of B. and C." 

2. That an estate of freehold can be limited in futuro by means of 
a springing or shifting use. A springing use is one which springs 
into existence when the event on which it is limited to take place 
occurs, thereby determining any estate previously existing, e.g. 
" feoffment to A. to the use of B. from to-morrow." To-morrow B.*s 
estate will spring into existence. A shifting use is when the use is 
given to one person until an event occurs, and then it is to shift over 
to another, e.g. *' limitation to A. and his heirs to the use of B. and 
his heirs until an intended marriage takes place, and then to the use 
of C. (the husband) for life, &c." This is a common form in mar- 
riage settlements; the use until the ceremony remaining with the 
settlor, so that if the marriage falls through the estate remains in him. 

3. That an estate may be limited to certain uses and a power 
reserved by the donor or given to a person to revoke the uses and 
declare others, which operate from his executing the power {Whis. 
R. P. pt. a. c. r3 ; Sh. R. P. 110). 

316 See previous Answer. 

317 Shifting and springing uses are called executory interests, and 
differ from contingent remainders in that when the contingency hap- 
pens, if the contingent remainder is not itself ready to take effect, it 
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is for ever defeated ; executory interests, on the other hand, put an 
end to any previous estate on the happening of the oontingenoy, and 
are not themselves defeasible. 

When a limitation is capable of being construed as a contingent 
remainder or an executory interest, the Courts will prefer the former 
construction. 

318 See Ans. 315. 

319 An executory devise is an executory interest occurring in a 
will, and the same doctrines apply to it — if anything, executory 
devises are still more favourably interpreted {see Wms. R. P. pt. iu 
c. 3, and the note to executory devises). 

320 37 & 38 Vict. c. 78 :— 

Sect. 1. Forty years shall be the root of title instead of sixty. But 
the law is not touched where longer than sixty was previously required. 

Sect. 2. (i) The lessee or assignee of a term shall, subject to any 
stipulation to the contrary, have no right to call for the freeholder's 
title. 

(ii) Eecitals, &c. in deeds twenty years old shall be sufficient evi- 
dence of the truth of the facts they state unless proved otherwise. 

(iii) The inability of the vendor to give a legal covenant to produce 
documents of title shall be no objection, if the purchaser has an equi- 
table right to their production. 

(iv) The purchaser shall pay expenses as to covenants for produc- 
tion ; and vendor shall pay his own expenses of perusal and execution, 
and those of other necessary parties, except the purchaser. 

(v) If the vendor retains any parts of the estate he shall retain the 
documents relating to them. 

Sect. 4. The legal personal representative of a mortgagee shall 
re-convey on payment. 

Sect. 5. The interest of a bare trustee in any hereditament vests in 
his legal personal representative. This section is repealed and re- 
enacted by 38 & 39 Vict. c. 87, s. 48, with the addition of the word 
" intestate." 

Sect. 6. A married woman, being a bare trustee, shall convey as if 
she were a feme sole. 

Sect. 7. Tacking abolished. Repealed, 38 & 39 Vict. c. 87, s. 129. 

Sect. 8. Where a will of land in Middiesex or Yorkshire has not 
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been registered in the proper time, an assurance by a devisee to a 
purchaser, &o. shall take precedence over one by the heir if registered 
first. 

Sect. 9. A Judge at Chambers may decide as to requisitions, com- 
pensation claims, &c. arising out of contracts for sale. 

321 A certificate of satisfaction, signed by two of the commissioners 
of the treasury, should be procured from them, and satisfaction will be 
entered in the Common Pleas Division (16 8f 17 Vkt. c. 107, ss. 196 
—7; 2Z 8f 24: Vict, c. 115). 

322 Becords of fines and recoveries and life annuities (not by 
marriage settlement or will) since 26th April, 1856, Crown debts 
prior to 1st November, 1865, judgments prior to 2i3rd July, 1860, 
assurances by married women, can be found in the offices of the 
Common Pleas, and disentailing assurances are enrolled in the Chan- 
cery Division, where also may be found life annuities charged on land 
before August, 1864. 

Bankruptcies are recorded in the Bankruptcy Court. In Middle- 
sex and Yorkshire, all incumbrances can be searched for in the regis- 
tries there {Wms, R. P. 466). 

323 Independently of the production of the power of attorney, it 
should be proved that (i) the vendor is alive and (ii) the power is still 
subsisting. 

324 A mortgagor gives absolute covenants, while a vendor only 
covenants for the acts of those since the last purchase. 

325 On sales the purchaser's, on leases the lessor's, solicitor pre- 
pares the deeds. 

326 That the freehold house being in equity now his, he should 
immediately insure, and that his interest is real, not personal, and 
will pass under a devise of his real property, the person taking it 
paying in accordance with the Exoneration of Charges Act of 1877. 

327 If the sale is by public auction, an auctioneer should be 
selected who, if resident in town, will prepare and forward the parti- 
ctdars ; if not, it is the practice for the vendor's solicitor to prepare 
them and advertise. Care should be taken to prevent misdescriptions, 
and thus give an unwilling purchaser a chance of crying off. The 
solicitor then draws the conditions, having previously made himself 
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acquainted with the title by an analysis of the deeds (if he has no 
abstract), his main object being to ascertain that the legal and equi- 
table estate can both be conveyed. The conditions should clearly 
show what the purchaser is and is not at liberty to require. An 
abstract is then prepared and a copy sent to the purchaser, which is 
then compared with the deeds ; the purchaser's solicitor then peruses 
the abstract and sends the requisitions. These answered, he sends the 
draft conveyance for approval. Care should be taken to see that all 
recitals, &c. are correct, that the vendor is not parting with a greater 
interest than he has contracted for, that the parcels are accurately 
described, and the covenants not more extensive than necessary. 

328 In the absence of stipulation to the contrary the vendor pays 
for preparing the abstract, producing deeds which are in his own 
possession and finding those which are not, getting in the outstanding 
legal estate, obtaining the concurrence of the necessary parties, making 
attested copies when the deeds relate to other property, and, in fact, 
all costs incident to the perusal and execution of the deed, on behalf of 
himself and other necessary parties other than the purchaser; and 
before the Yendor and Purchasers Act, 1874, sect. 2, he had also to 
pay for the covenant for the production of the title deeds, which the 
purchaser may require. 

The purchaser pays for perusing the abstract, comparing it with the 
deeds, preparing the conveyance, the expenses of the stamp and parch- 
ment, and the covenants for production as above. 

329 (i) The vendor, if he retains any portion of the property. 

(ii) If the estate is sold to several, the party buying the largest 
share. 

(iii) If the estate is vested in several in succession, the first free- 
holder retains the deeds, provided always that the person retaining 
the deeds must have a legal interest. 

330 When a portion of the property is not included in a convey- 
ance, an exception is said to occur in regard to it, the grantor retain- 
ing his old estate. 

An estate not formerly in existence is created by a reservation in a 
deed, e, g. a rent. 

A proviso qualifies the operation of the earlier parts of the deed, 
e. g. the clause for redemption in a mortgage. 
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A saving clause is similar, e, g. that a power of sale shall not touch 
the right to foreclose. 

A limitation is the phrase marking out the quantity of interest 
taken by the grantee. 

A condition is a restraint annexed to a grant, mating its operation 
subject to its fulfihnent. 

A trust is a confidence reposed in a person for the benefit of 
another ; not, however, issuing out of property, but as a collateral 
incident accompanying it, annexed in privity to the interest in such 
property and to the person touching such interest, for the accom- 
plishment of which confidence the cestui que trust has a remedy in 
equity only {WluirioUj L, L.). 

331 Bequisitions of title are a series of inquiries or requests which 
arise upon a title on behalf of a proposed purchaser, and which the 
vendor is called upon to satisfy and comply with ; as when proof of a 
vendor's heirship is required— of the death of his ancestor, or of the 
payment of succession duty on such death, &c. {see Dart^ V. 8f P., or 
Sugdm, V. 8f P.) 

332 Writing is necessary {see Am, 296). Also the names and 
addresses of the parties, the description of the property, the price, the 
commencement and state of the title, the time for completion, what 
rights and interests are reserved by the vendor, and other stipulations 
upon which the sale is made {Oreenicood^ Conv. Sales), The object of 
a contract of sale is to limit the length of the title the vendor must 
show, and throw further expenses of proof on the purchaser, and to 
provide against any objections which may be urged by an imwilling 
purchaser in regard to the state of the title, and to prevent expensive 
and tiresome requisitions {8h. P. P. 122). 

333 The purchaser will be entitled to have the sale carried out ; 
the personal representatives of B. will be entitled to the purchase-* 
money, and must join the heir in the conveyance. 

334 B. need not pay for use and occupation imless he held over 
after the abandonment. He can recover any deposit and interest, 
and his expenses incident to the agreement; but in the absence of 
fraud by A., he can get no damages for loss of bargain or for repairs 
or improvements. Being a tenant at will, he cannot be ejected with- 
out notice (1 Prid. Free. 9th ed. 82 ; Bart, V. 8f P. 950). 
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335 The persons entitled to the portions must ooncur unless the 
trustees of the settlement have power to receive and give a discharge 
for the portions. 

336 The trustees merely covenant that they have not encumbered, 
and also (if necessary) for the production of deeds. 

The tenant for life covenants for title, his covenants being confined 
to his interest. 

337 Although the Vendor and Purchaser Act, 1874, provides 
that the title of the lessor shall not be required, yet it is still advis* 
able to insert an express condition to that effect {Sh. JB. P. 122). 
There should also be a condition that the last receipt of groimd rent 
is to be conclusive evidence that the covenants of the lease hav^ been 
fulfilled, and that it is valid, and all rent up to date has been paid. 

338 Unless otherwise provided in the contract of sale, not less 
than a sixty years' title must be shown for an advowson, unless that 
period does not cover three presentations ; but one hundred years 
will always be sufficient, however few the presentations during it. 
For a freehold, copyhold, and leasehold forty years' title is required 
(37 8f 38 Vict. c. 78, s. 1). 

339 The purchaser or mortgagee is entitled to the deeds, and 
should be carefid to get possession of them, or he may put it in the 
power of the vendor or mortgagor (by retaining them) to create an 
equitable charge on the property {see Ans. 329). 

340 In order to see that there are no defects which cannot be 
guarded against by a special contract, and to insert whatever con- 
ditions the state of the title may render necessary, and thus prevent 
the purchaser from raising frivolous or other objections, and seize 
opportunities, if they are not satisfied, to cry off. 

341 That the highest bidder shall be purchaser, and no bidder 
shall advance less than a named sum, or retract, and that in case of 
dispute the property shall be put up again at the last undisputed 
bidding. That a certain deposit shall be paid, and a time for com- 
pletion fixed, and timber and fixtures be taken at a valuation. That 
in the case of delay by the purchaser he shall pay interest. That 
the abstract shall commence with the conveyance to the vendor, and 
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no objection or requisition shall be made on the prior title, and that 
all facts contained in the recitals shall be conclusiTe evidence of the 
matters contained in them. 

That the purchaser shall pay for the production and inspection of 
deeds, &c. relating to the title and journeys incidental thereto. 

That misstatements, errors, and omissions in the particulars of sale 
shall be the subjects of compensation and not of rescission. 

That documents, &c. not relating exclusively to the property sold 
shall not be given up, and the purchaser shall be content with their 
production. 

That the vendor sheJl resell in case of default ; the deposit shall 
be forfeited, and the loss on resale be recovered as liquidated 
damages (1 Prid. Free), 

342 The trustees must sell, and the administrator (not the heir) 
of B., who is a bare trustee of the legal estate, must join in the con- 
veyance. 

343 1. See Ans. 341. 

2. As well as the above provisions the liability of the vendor to 
identify the parcels should be looked to and negatived, as the descrip- 
tions on the court rolls are vague, and stress should be laid on the 
fact that the property is copyhold. 

3. See Ans. 337. 

344 A purchaser is always safe in buying leaseholds, &c. from an 
executor, as he is the proper person to sell them, and also in buying 
freeholds charged with debts, in a will coming into operation after 
Aug. 13, 1859, which are not devised wholly to a trustee — if they are 
so devised the trustee is the proper party to sell them — cases of fraud 
being alone excepted. 

He is not safe in paying purchase or mortgage money to a trustee 
if the instrument of trust was executed before Aug. 13, 1859, or if 
the trustee is selling under a power before Aug. 28, 1860, imless the 
trustee was empowered to give receipts, or imless the land was devised 
to him to sell, or charged with the payment of debts, or debts and 
legacies generally. 

He is still not safe if the instrument of trust declares that the 
trustee's receipt shall not be a sufficient discharge (22 4r 23 Vict e. 35, 
fi. 23 ; 23 <^ 24 Vict. c. 146, s. 29). 
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Neither ia he safe in purchasing from a devisee (without the 
legatee's concurrence), when there is a charge of legacies on the land ; 
aecusj if there is a charge of debts, for then the practical impossibility 
of obliging him to look into the payment of so uncertain a charge 
exonerates him from liability [Snell^ 112 ; Wfns. R, P. c. X). 

345 That the power was not revoked nor the principal dead before 
exercise. The power should also be " produced " {Dart, V. 4r P.). 

346 It is stated in the conditions of sale whether the land is to be 
sold without reserve, and if so the vendor must not employ persons to 
bid, nor may the auctioneer intentionally take biddings from them 
(30 8f 31 Vict. e. 48, m. 4—6). 

347 If the contract of sale is an '^ open one," both tact and judg- 
ment are required for the commencement of the abstract. The prin- 
cipal point to decide is what shall be made the root of title. A 
mortgage is best, for then the title may be safely presumed to have 
been investigated before the money was advanced; with another 
instrument the purchaser may not be so likely to be satisfied, — thus 
with a will he may require the seisin of the testator. The title, both 
legal and equitable, should then be deduced in regular order, the 
interests of all the parties being shown, with the dates, pedigrees,. and 
other matters connected with them— deeds, wills, and other instru- 
ments being noticed, and charges and incumbrances concerning them 
set out, and opportunities being afforded to the purchaser of 
examining them with the originals, probates, &c. It should, more- 
over, be seen that all deeds are stamped and enrolled and acknow- 
ledged, &c. when required, that receipts are endorsed, &c. {Oreemooody 
Sales; Sh. P. P. 123). 

348 27 Eliz. c. 4, provides that voluntcuy conveyances of lands, 
tenements, and hereditaments to defraud persons purchasing them or 
any rent and profit out of them for value shall be void against them, 
their heirs, &c. ; and this holds even with notice, '^ for the very execu- 
tion of the subsequent conveyance evinces the fraudulent attempt " 
{Doe V. Manning^ 9 East^ 59). The purchase must be made from the 
original grantor and not from his heir or from a second volunteer 
from him. A charity is within the statute, — necuSj a judgment creditor 
{Snell, 83). 
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349 A voluntary settlement is good against grantor and also 
against subsequent creditors unless — 

1. The settlor is a trader and bankrupt in two years afterwards, or 
in ten years provided the volunteer cannot show that he was solvent 
at the time. 

2. The subsequent creditor can show that any prior creditors existed 
at the date of the settlement. 

3. It is proved that it was aimed to defraud them {Spirett v. Wil- 
lotrSy 34 L. J.y Ch, 367 ; Leicin^ c, 6 ; Snell^ 81). 

350 (i) 1 Vict. c. 26, requires every will to be in writing, signed at 
the foot or end thereof by the testator or by some other person in his 
presence and by his direction, in the presence of two or more witnesses 
present at the same time, who shall attest and subscribe in his pre- 
sence. Before this Act three witnesses were necessary for a will of 
realty. A will of personalty formerly might have been nim- 
cupative and could have been made by a male not under fourteen 
or female not imder twelve. Nuncupative wills can now alone be 
made by soldiers and sailors on active service. 

If a legatee, or the husband or wife of a legatee, is a witness, he or 
she cannot take the legacy (s. 15) ; an executor may be a witness 
(«. 17). No form of attestation is necessary, though want of the 
attestation clause will necessitate the oath of the witness as well as 
the executor to prove it. The ordinary form is, — " Signed and de- 
clared by the said A* B. as and for his last will and testament, in 
the presence of us, present at the same time, who in his presence and 
at his request have hereunto subscribed our names as witnesses" 
(SA. R. P. 141). 

(ii) Under the old law some words indicative of the quantity of the 
estate intended to be given had to be used. By 1 Vict. c. 26, no 
words are necessary ; all the interest the testator has passes. Under 
the old law leaseholds or property over which the testator had a 
general power of appointment did not pass Under a devise of realty, 
when he had realty. Now in every case they are included. Under 
the old law, as a will of realty spoke from its date, a devise, though 
residuary in form, was specific in substance. Now the will, speak- 
ing from the death, makes such a devise residuary both in form and 

fact. 

(iii) Under the old law there was in every case a lapse. There is 
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now no lapse when the legatee is a child or other issue of the testator 
and dies leaving issue, nor when the property devised is an estate tail. 

(iv) Under the old law marriage and birth of a ohild were required 
to revoke the will of a male, but now marriage alone will effect a 
revocation, but no other alteration of circumstances as formerly. 
Also, formerly, revoking a second will revived the first one, but under 
the present law, in such an event,, the testator dies intestate. 

(v) Under the old law " dying without issue " meant an ultimate 
failure of issue, and conferred an estate tail on the donee if the pro- 
perty was real and an absolute gift if it was of personalty; such 
words now mean issue living at the death of the devisee and will give 
him a fee simple, subject to an executory devise over if no issue sur- 
vive him. 

351 Before the Conquest all property was freely devisable. At 
that epoch devises of realty were forbidden ; but about the time of 
Edward III. an indirect method of devising by means of uses sprung 
up, which continued until the Statute of Uses (27 Hen. 8) turned 
the use into possession, and put an end to it, preventing realty from 
being devised directly or indirectly. 32 Hen. 8, c. 1, however, 
allowed two-thirds of lands held by knight service and all socage 
lands to be directly devised; afterwards the Statute of Tenures 
(12 Car. 2, c. 24), abolishiag knight service, extended the power of 
testamentary alienation to all lands, and 29 Car. 2, c. 3, further 
extended it to an estate pur autre vie, 1 Vict. c. 26, subjected other 
interests in realty, which were not included in the above Acts, to dis- 
position by testament. 

352 A will of personalty may be proved in the principal registry 
or in the district registry where the testator lived at the time of his 
death (20 8f 21 Vict. c. 77, s. 46; Wma. P. P. pt. iv. o. 3). A will 
of real property is not proved at all ; but a mixed will of realty and 
personalty must be, though without detriment to the heir {Partridge^ % 
casCf 2 Saik. 563). 

353 If no words of limitation are used all the estate the testator 
has will pass. To give a lesser interest he must use words sufficient 
to indicate what he means to give, but technical words are in no case 
necessary, as in a deed. Thus, a devise to a man and his issue, off- 
spring, seed, &o. will pass an estate tail, while in a deed words of 
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procreation alone will do so. Again^ if a person seised in fee wishes 
to give A. a life estate, he must devise the land to A. *' for life," or 
use words of similar import ; in a deed he need merelj saj, " Grrant 
unto and to the use of A." 

354 In a will the Court will alwajs endeavour to cany out the 
testator's intention as nearly as possible. Therefore, if land be 
devised to A., a bachelor, for life, remainder to his son for life, re- 
mainder to his (the son's) son in tail, the Court not being able to 
uphold the lost limitation as being too remote, will alter the will, 
giving the unborn son of A. an estate tail instead of a life estate, thus 
creating an estate tail, and effectuating the testator's intention as 
nearly as lies in its power, on the presumption that he himself would 
have done so hod he been acquainted with the rule that the unborn 
son of an unborn person cannot be an object of bounty ( Vanderphtik v. 
King, 3 Hare, 1 ; Wtm. R. P. pt. ii. c. 2 ; 8h. R. P. 89). 

35ff The will must speak for itself ; therefore no evidence is ad- 
mitted to show what is intended by it, or to add to it {Brown v. 
SeliciUf Ca. t. Talbot y 240). If the words of the will admit of more 
than one construction, the ambiguity being latent, evidence may be 
adduced to show the true one — ^f or instance, if there is a devise to 
John Smith, it may be shown which John Smith is meant ; or, if the 
devise is of a thing or to a person uncertain, there being some slight 
misdescription — e. g. an error as to the person in whose occupation it 
is or a mistake in the name (Doe d. Hiscocka v. Hiacocks, 5 M. 8f W. 
363; Br. Legal Maxims — Falsa demonstratio non nocet). Further, it 
may be shown that the signature of the testator was obtained by fraud, 
and such proof of fraud may again be rebutted by parol. Other 
extraneous matter of a like nature may be proved. 

366 Legacies cannot be left to witnesses or their husbands and 
wives, or to any person, as an alien enemy, who cannot take property. 

357 A person of that description would probably desire that his 
goods and chattels should be given to his wife together with a legacy, 
and that the residue of his property (including realty, if any, unless 
he wishes to found a family and entail) should be devised to trustees 
upon trust to sell and pay his debts and legacies, and invest the pro* 
oeeds in such stocks, &e. as he may direct, or if he gives no such direc- 
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tion, in those authorized by law, and pay the whole or a portion of 
the interest to his wife for life, giving her a power of appointment 
amongst the children, or in default to be divfded equally amongst 
them, and giving to the trustees a power of advancement with her 
consent. There should be the usual hotchpot, maintenance and accu- 
mulation clauses, devise of trust and mortgaged estates, and power to 
appoint new trustees. Also executors should be appointed and provi- 
sion made for the guardianship of infant children. 

858 Lord St. Leonards' Act (22 & 23 Yict. c. 35) renders it un- 
necessary to insert in settlements the indemnity and reimbursement 
clauses, and it is not so important as formerly to specify the securities 
trustees may invest in, as there are so many allowed by law. 

Lord Cranworth's Act (23 & 24 Vict. c. 145, ss. 1 — 10) points out 
the method in which a sale is carried out. The Act also gives a 
power of appointing new trustees in the event of any retiring, &c., 
and embodies in every settlement the usual provisions whenever it is 
expressly declared that the trustees shall have a power of sale or 
exchange, and there is nothing said to exclude the operation of the 
Act. As to whether it is best to rely on the power given by the 
Act, see 8ugd. Piers. 8th ed. 877 ; see dso, Wms. P. P. pt iv. c. t. 

359 Such a gift, whether of realty or personalty, would be con- 
strued to be a gift during widowhood, and the widow would take until 
she married again {Allen v. Jackson^ L. -B., 4 Ch. D. 397, 399 ; BeU 
lairs V. BellairSy L. jB., 18 Eq. 510). 

360 Personalty, when left by will, passes to the executor, who 
deals with it according to the instructions, and it is proved. Eealty 
goes at once to the devisee, and wills relating to it exclusively are not 
the subject of probate, but are assimilated to title deeds. 

361 It was frequently doubted whether a devise to trustees, no 
mention being made of what they were to take, passed to them the 
whole interest of the testator, or merely one co-extensive with the 
purposes of the trust. Sects. 30, 31, of the Wills Act (1 Vict. c. 26) 
provide that they shall take the whole interest, there being no words 
to the contrary. 

362 There will be no lapse, but the devisee being considered to 
have died directly after the testator, the estate will pass under his 

8. o 
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will, and be divided amongst his children as personalty (1 Vict 
c.26,8. 33). 

363 Suoh alteration, &o. should be initialled by the testator and 
witnesses, and referred to in the attestation clause. 

364 No. The right of alienation, inter vivoSj or testamentary, is 
an inseparable incident to a fee simple, and the donee in fee cannot 
be deprived of it. 

365 The rules which have given way are — 

1. That a fee simple shall not pass without the use of the word 
heirs, and a fee tail without also the words of procreation indicating 
the body from which the children shall spring. 

2. That when a beneficiary dies before the testator, there shall be 
a lapse. 

3. That dying without issue means indefinite failure of issue. 

4. That leaseholds do not pass under realty. 

366 Yes ; for executors are not concerned with devises of realty. 

367 It was decided in Lyaaght v. JSdwarda (2 Ch. D, 499) that 
where a person who has contracted to sell an estate makes a general 
devise of his real estates upon trust for sale and investment, followed 
by a devise of real estate, vested in him as trustee, the legal estate in 
the property contracted to be sold will pass under the devise of the 
trust estates. Therefore the legal estate will, vest in X., who must 
convey to the purchaser. 

368 A. wiU take the property free from the charge. 

369 Waste is any spoil or destruction of the houses, gardens, trees, 
&c. or other permanent deterioration of the property to the prejudice 
of the expectant in fee. It is voluntary or commissive when the 
consequent of an overt act, and permissive or emissive when the re- 
sult of negligence. It is legal when remediable in a court of law, 
and equitable when resource must be had in equity. The former 
remedy was by writ of waste, which entailed the forfeiture of the 
place wasted ; but now the course is to proceed by injunction to stay 
its committal. 
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1 Bealty goes to the heir ; is not the subject of absolute ownership, 
but is holden by estates; was not originally devisable by will or 
liable for debts, but has been made so by statute ; and can only be 
alienated infer vivos by deed of grant. 

Personalty devolves on the personal representatives ; is capable of 
absolute ownership, there being no estates in it ; was always freely 
devisable and liable for debts, and is transferable by mere delivery. 

2 The law as to bills of sale is now regulated by 41 & 42 Yiot. o. 
31, which repeals 17 & 18 Yiot. o. 36, but does not affect bills of sale 
prior to its date, excepting that it requires renewal of registration 
every five years for every bill of sale. The Act requires those bills of 
sale to which it applies to be registered in seven days from date to 
avail against trustees in bankruptcy, execution creditors, &c. ; pro- 
vides that bills shall take priority according to the date of their regis- 
tration, and explains what instruments are to be comprised in the term 
" bill of sale," including in the category fixtures and growing crops, 
when separately assigned, and trade machinery in every case {see 
Redman Sf Lyon^s Late o/Mcetures; 8h. Contr. 112). 

3 The principle oijus accrescendi applies to joint owners of a chattel, 
and the survivor takes the chattel. Partners, however, the law mer- 
chant has always considered as owners in common, and the represen- 
tatives of the deceased take his share. If the law was otherwise it 
would frustrate the objects of mercantile transactions. 

4 The words "personal representatives" as opposed to the word 
"heir" means executors and administrators, e.g. those persons on 
whom the rights and duties of the deceased, as far as his personal 
estate is concerned, collectively devolve. But the expression may be 
so controlled by the will as to mean the next of kin, who would have 
taken the property of the testator under the Statute of Distributions 
had he died intestete, e.g. " gift in trust to convey realty to the heir of 

o2 
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A. and assign personalty to the personal reprsBentatiye of A." This is 
generally the constraction when property is given to the pereoca. 
representatives beneficially {Cotton v. Cotton^ 2 £. 67 ; Wms. Exon,; 
Theobald on Wills, 175—8). 

6 (i) She can dispose of them in the same manner as a feme sole, 
either by will or act inter vivos, independently of her husband, pro- 
vided there is no restraint against anticipation. 

(ii) Her disposition must be by deed, &c. according to 3 & 4 WE 4, 
0. 74, s. 77 {see Ans. 215, B. P.). But if the instrument giving k 
the interest was executed before 31st December, 1857, or forbade her 
alienating the property, or was her marriage settlement, she cannot 
assign ; but her husband can do so, and give a good title if the interest 
falls into possession during the coverture, or afterwards in the etent 
of his surviving her and there having been no divorce ( Jfo/iiw' Act^ 20 
Sf 21 Vict. c. 57). 

6 Personal property cannot be settled by any way analogous to an 
entail. If A. has a son, that son will take the absolute interest on 
A.'s death, — ^if not, B. will take it {Doncaster v. Doncaster, Z K.SfJ' 
26 ; Leventhorpe v. Ashbie, Tudor, Conv. Cob, ; Wtns. P. P. pt. it, e, !)• 

7 (i) The Statutes of Distribution (22 & 23 Car. 2, a 10, andl 
Jac. 2, c. 17, s. 7), regulate the succession to personalty on intestacy. 
The widow of an intestate takes a third if there are descendants livingi 
a half if there are none. The residue is equally divided amongst tb« 
children in equal shares, the descendants of any child deceased taking 
the shore of their ancestor. If all the children are dead, the grand- 
children, &c. take per stirpes. If there are no descendants the father 
takes all. If he is dead, the brothers, sisters, and mother share 
equally, the children of any deceased brother or sister taking the 
share of their parent, but nephews and nieces, when brothers and 
sisters and the mother are all dead, take per capita. There is no further 
representation after this, but the nearest of kin takes. No distinc- 
tion is drawn between half and whole blood in the distribution of 
personalty. 

(ii) 28 & 29 Vict. c. 86, provides that persons lending money to part- 
ners shall receive a share of the profits by way of interest, &c., and shall 
not be responsible as partners, neither shall servants or agents taking 
a share of the profits by way of remuneration, nor the widow or chil^ 
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of a deceased partner taking such a sliare by way of annuity, nor any 
person taking it in consideration of a sale of the goodwill be reckoned 
a partner ; but if the trader is bankrupt, the lender or vendor of the 
goodwill shall not be paid until aft^ all the other creditors {Wins. 
P.P.pLw.c.2). 
(iii) See Answer 5. 

8 A specific legacy is a bequest of a specific part of the testator's 
personal estate — as of a service of plate. A demonstrative legacy is 
a gift of a certain sum, to be paid out of a specific fund. A general 
legacy is one payable out of the general assets of the testator. A 
general legacy is liable to abatement in the case of deficiency of assets 
before a specific legacy {see Ana, 47, Equity). A specific legacy is 
liable to ademption by the act of the testator in his lifetime, as if he 
parts with the plate. A demonstrative legacy has the advantages of 
a specific legacy in regard to abatement, and is not liable to ademp- 
tion by the fund indicated being parted with by the testator inter vivos. 

9 The share of James will pass tmder his will if he has left issue, 
or go to his issue if he has left no will ; if he has no issue it will lapse 
into the testator's residue {see Am. 350, Real Property). 

The share of the child of Charles will go to the other children of 
Charles as this gift is one to a class {Wms. P. P. pt. iv. c. 3). 

10 It is a gift to a class and will be equally divided amongst those 
children of A. who were living at the testator's death. 

11 This is the last will of me, A. B., of, &c. I appoint C. D. of, 
&c., and E. F. of, &c. (hereinafter called my trustees), to be the 
trustees and executors of this my will. I give all my property to my 
trustees, in trust to convert into money the same, and invest the pro- 
ceeds in any investments authorized by law for trust funds, with 
power to vcuy such investments at their discretion, and to pay the 
income of the proceeds to my wife during her life, and after her 
death to divide the coipus equally among my children, who being 
sons have attained or shall attain the age of twenty-one years, or 
being daughters have attained or shall attain that age, or shall marry. 

In witness whereof I have set my hand to this my will this 

day of 18 — . {^Signature of testator."] 
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he knowB there are no debts to pay, and even then when he is also 
legatee ; the remedy for a legatee to prevent his selling improperly is 
to bring an administration action. 

20 Because formerly leaseholds were of little account, agriculture 
being neglected and farmers being considered more as baiUffs or ser- 
vants accountable for the profits of the land at an annual sum, than 
as haying any land of their own. If ejected, their only remedy was 
an action for damage against the landlord, who was bound to warrant 
them quiet possession, and their interest lacked the essential incident 
of realty, vizJ the capacity of being restored to its owner, and having 
nothing military in its nature, it was exempt from the feudal rule of 
descent {JFtns. E. P. c. 1). 

21 No. The statute of De Bonis only applies to tenements {see 
Ans. 26; Wm. P. P.pt iv. c. 1). 

22 In the question " of leaseholds " should be inserted after " devise 
to A."— 

B. will get the legal term {Whis, P. P.pt, iv. c. 1). 

28 A. will be entitled absolutely, the additional words having no 
effect {Wms. P. P. pt. iv, c. 1). 

24 By 22 & 23 Vict. c. 35, s. 21, they can assign directly to B. 
and C. 

25 By 8 & 9 Vict. c. 106, s. 3, a lease must be by deed, or else it 
will be void at law, unless the term does not exceed three years from 
the making, and the rent reserved amounts to two-thirds at least of 
the full improved value of the land. 

26 There is nothing analogous to an estate tail in personal pro- 
perty {Leventhorpe v. Ashbie, Tud. Conv. Cas,). The nearest approach 
to a strict settlement is to give the personalty to trustees to settle in 
trust for such persons, and for such or the like ends, intents, and pur- 
poses, as far as the law will allow and permit, as are declared con- 
cerning the real estates, and further to add, " that no tenant in tail, 
by purchase under the limitations, shall take unless he attains twenty- 
one or dies under that age, leaving issue," though the Court will 
itself insert this dause {Duke of Newcastle v. Countess of Lincoln^ 3 
Ves. 387 ; Wms. P. P. pt. iv. c. 1). 

But for the insertion of these words the tenant in tail would 
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become absolute owner ; and the word purchase is used to prevent the 
limitation being void for remoteness (see Peachey on SettkmentSy 103 ; 
Elphinatone^ Conv. c. 11). {See the recent case of Miles v. Harford^ 
L. jB., 12 Ch. D. 691, M. R., on this.) 

27 If he becomes bankrupt in two years afterwards, it will be 
void, and also if he becomes bankrupt in ten years afterwards, unless 
the person wishing to establish the settlement can show that he could 
have paid his debts at the time without the aid of the settled property. 
There is an exception in the case of a settlement on the wife or chil- 
dren of property accruing to the settlor after marriage in right of his 
wife (32 ^ 33 Vict c. 71, s. 91). 

28 A liability may be joint and several at the same time, and as 
this is more beneficial to the creditor, it is more usual than a liability 
simply joint. In such a case each party is individually liable, or the 
creditor, if he pleases, may sue all ( Wms. P, P. pt, iv. c. 2). 

29 No ; for the husband can only assign the leaseholds of the wife 
which are capable of falling into possession during the coverture, 
which the term in this case cannot do {Duberley v. Day^ Molls, 
16 Jurist, 581). 

30 This is a gift to a class, and therefore the surviving children 
share equally ; it would have been different if their names had been 
mentioned. 

31 The limitation to the daughter's children cannot be sustained, 
for it may break the rule against perpetuity, as it does not vest till 
the daughter's death, for it is a gift to a class which cannot be deter- 
mined till then {Vinef* v. Francts, Tud. Cas, Pf*y.). 

32 The gift to the children might have transgressed the rule 
against perpetuities, and it is therefore void in toto; it makes no 
difference that in the event it does not break the rule. The result 
would have been the same if the gift had been to the children as joint 
tenants {Cadell v. Palmer, Tud, Cas, Pry,). 

33 By accepting the shares he will be liable to pay any calls 
unless he has made a contract to the contrary, filed with the registrar 
of joint stock companies at or before the issue of the shares (30 Sf 31 
Vict. c. 131, s. 125).. Before this Act the shares could have been 
paid for in money or money's worth. 
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34 As to companies under the Act of 1662, present members are 
liable for all the debts of an unlimited company, to the amount of 
their guarantee if limited by guarantee, and to the amount of their 
shares if Hmited by shares. 

Past members are liable to be called on for debts contracted while 
members, for one year, in default of the present members paying. 

As to all companies incorporated by Act of Parliament — except 
where varied by special Acts— 8 & 9 Vict. c. 16 (The Companies 
Glauses Consolidation Act), provides that the liability of shareholders 
shall be confined to the amount of their impaid shares, and attaches 
only when there are no effects of the company whereon to levy execu- 
tion, the course being to move for an order of the Court to proceed 
against the shareholder after notice to him. 

36 A petition may be presented for the winding-up, in the cases 
prescribed by the Act, by the company, its creditors, contributories, 
all or any of them. Such petition must be intitulated in the matter 
of the Companies Act, 1862, and of the company itself, and it must 
be advertised (with a statement of details) in the Q^azette, and also, 
if its office is within ten miles of Lincoln's Inn Hall, in two daily 
papers, seven days before the hearing, and served at the registered 
office of the company, and verified by affidavit. The order must be 
advertized in the Gazette twelve days after it is given, and served on 
all persons interested. An official liquidator, who gives security by 
entering into a recognizance with two or more sureties, is appointed 
by the judge. 

36 A company may be woimd up whenever — 

1. It has passed a special resolution to that effect ; 

2. It does not conmience business in, or suspends it for, a year ; 

3. Its members are reduced below seven ; 

4. The Court considers it just ; 

5. It is unable to pay its debts ; which occurs whenever (i) it is 
proved to the satisfaction of the Court that it is unable to do so ; 
(ii) any person to whom it is indebted at law or in equity in a sum 
over 60/. then due, and who has served a demand for payment on the 
company, has obtained no satisfaction in three weeks ; (iii) execution 
or other process issued on a judgment, &c. obtained against the com- 
pany is returned to the officer who had to levy it unsatisfied {Sh. 
Conir. 176). 



202 PERSONAL FROPERTT. 

37. A special resolution is one passed by a majority of not less 
than thiee*fonrths of the members of a company qualified to vote, in 
person or by proxy (where allowed) at a general meeting, and con- 
firmed by a majority at a subsequent meeting held between fourteen 
days and one month after. 

An extraordinary resolution is one not confirmed as above {Sk. 
Contr. 178). 

38 (i) AH transfers made between the commencement of the 
winding-up and the order are void unless the Court otherwise orders 
(«. 153). 

(ii) When the winding-up is voluntary, all transfers except those 
made to and with the consent of the liquidators are also void («. 131). 

But mere neglect on the part of the company to register a bond fide 
transfer which has been executed by the parties and left for registra- 
tion before the winding-up, will not prevent its completion, provided 
there have been no laches. 

39 He can avoid the contract against those who have induced him 
to enter into it, though not against creditors, &c. who have acquired 
interests in consequence; he may recover compensation from the 
company (unless the directors were acting uUra vires in inducing him 
to take shares, in which event he can only proceed against them), and 
may also sue the promoters if they were cognizant of the fraud. He 
cannot repudiate after the company has been ordered to be wound up, 
even though the winding-up be voluntary. His remedies are barred 
by express or constructive acquiescence — e.g. endeavouring to sell the 
shares {Sh, Contr. 245 et seq.), 

40 1. By charter ; 

2. By registration under the Act of 1862 ; 

3. By Act of Parliament under the Companies Clauses Coii- 

soUdation Act, 1845 (8 c^ 9 Vict c. 20). 
If there are no articles of association, the regulations of Table A. 
Sched. 1, Act 1862, will govern the company. 

41 B. must now in any case pay the calls when due, and can be 
compelled to execute a transfer. Formerly at law A. would only have 
been entiUed to damages. 
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Administration. 

1 The plaintifiE's 8olioiix)r has the conduct of the sale. A party 
oonduoting the sale can never bid ; the others may with the permis- 
sion of the Court. Further, when a sale cannot otherwise be made 
and the parties stii Juris consent, parties may bid. Also there are a 
few other exceptions to the rule {Dart, V. 8f P.). 

When the trusts of any will or settlement are being administered, 
and a sale is ordered of any property vested in the trustees of such 
will or settlement upon trust for sale or with power of sale by such 
trustees, the conduct of the sale shall be given to such trustees unless 
the judge shall otherwise direct (iJ. S. C, March^ 1879, Ord, LIL). 

2 If a trustee is bankrupt the Court may appoint another {Bank- 
ruptcy Acty 1869, a. 117; Ooombes v. Brookes^ i. jB., 12 Eq. 61). 

Banloruptcy is not a disqualification to act as executor {Whia. 
Exors.y 6th ed, vol. t. 604). 

3 The writ of summons is issued by the creditor against the per- 
sonal representatives and the heir. As creditors' actions are not 
generally contested, no statement of claim would be required, and the 
cause marked "short." If there is no realty, an administration 
decree can be obtained by summons at chambers. The general 
course is as below. If assets are admitted, the judgment will be for 
the payment of debts and costs, if not for administration. {For the 
Ibmtf see Seton on Decrees; aho Locock WebVs Practice^ 170,- 366.) 
In a creditor's action, no inquiry is needed in regard to the legacies. 
A legatee's suit contains all the inquiries in a creditor's suit, because 
the debts must first be paid, and also proper inquiries with reference 
to the legacies. 

4 A writ of summons is issued, indorsed with a claim for adminis- 
tration or for an account under Ord. III. r. 8, making such of the 
legatees parties as may be proper. Then service and appearance, 
statements of claim and defence, &c. follow as in ordinary actions. 
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Often there is no defence, and the cause is heard as *' shaii^' Be 
judgment directs accounts and inquiries to be taken in chamte^ 
Then follows — summons to proceed thereon ; the chief clerk's ootit- 
cate answering the inquiries directed by the decree ; the heaiing c^ 
further consideration ; the final judgment ordering the proceeds oi 
the property to be applied to paying costs, and the distribution of t^s 
residue of the estate amongst the creditors^ legatees, &o. 

6 A portion is a provision from a father or person in heo p<^^ 
and given in his Ufetime. By 22 & 23 Car. 2, c. 10, s. 5,peR:^ 
thus advanced must bring the amount of their advancement m 
hotchpot, so as to make the estate of all the children as nearly equ^ 
as possible. But the heir need not give up any portion by reason o- 
taking the land. 

6 It contains an inventory of the personalty, including debts o^' 
to the deceased, and also recites the amoimt of funeral expenses 82 
whether paid, &c. It verifies the cash accounts of the acconnti^ 
party, showing the receipts and disbursements and particulaw of 
personalty outstanding or disposed of {see Danielly Ch. Pr)* 

7 The executor of an executor represents the testator; but 
administrator of an executor, or the executor of an adminisfa^wr. 
the administrator of an administrator, does not; for when letteis 
administration are taken out for a deceased representative the am 
of connexion with the original deceased is broken, and separate le ^' 
of administration must be taken out for his estate {Tff'^* ^' 
pt. iv, c. 3). 

8 38 & 39 Vict. c. 77, s. 10, provides that the l^^^^^P^ i 
shall prevail in the administration of the estates of insolvent intesW 
and in the vrinding-up of insolvent companies. 

9 The accoimts and inquiries depend upon each partfculfl^^; 
and whether the suit is instituted by a legatee, creditor, or next 
kin. Thus, in a creditor's decree for executorship accounts, t^^^ ^ 
ing to charge the executor with wilful default, it is directed tba^j"" 

1. An account be taken (i) of what is due to plaintiff ^^ ^ 
creditors. 

2. (ii) Of the funeral expenses. . 

3. An inquiry as to what personalty has come into the hands o 
the executors. 
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4. What parts of the testator's personalty are outstanding, and that 
the personalty he duly applied for debts and funeral expenses, and 
that the further consideration be adjourned, with liberty to apply. If 
there is real estate, similar inquiries are made as to it {Locock WehVs 
Practice, 170). 

10 To enable a gift to an illegitimate child to take effect, — 

(i) The child must be living at the death of the testator (though 

not necessarily at the date of the will), though gestation is considered, 

if existing. 

(ii) The child must be clearly individualized as the object of 

bounty. Thus he cannot take imder a gift to children. 

U He should pay it into the Bank of England, with the privity of 
the Paymaster-General, formerly Accountant-G-eneral {see 35 ^T 36 
c. 44). 

12 Locke Bang's Act (17 & 18 Vict. c. 113) provides that a mort- 
gaged estate (freehold or copyhold) belonging to a person dying after 
the Act shall be primarily liable for the payment of the mortgage debt 
unless the testator has signified any contrary intention. 

30 & 31 Vict. c. 69, extends the Act to the vendor's lien for unpaid 
purchase-money for an estate purchased by a testator (intestate, not 
specified), and provides that a general direction, that debts shall be 
paid out of the personal estate, shall not be deemed a contrary in- 
tention unless such intention is further declared by express words or 
by necessary implication referring to all or some of the testator's 
debts, charged by way of mortgage on any part of his real estate. 

40 & 41 Vict. c. 18, provides that the lands of any testator or 
intestate dying after 31st December, 1877, shall be primarily applied 
to discharge any mortgage or equitable charge or lien on them imless 
the testator (intestate, not specified) shall have signified a contrary 
intention. 

13 No ; the benefit is personal. 

14 '' Signed and acknowledged by the above-named X. [the tes- 
tator] as and for his last wUl and testament, in the presence of us, 
present at the same time, who in his presence and at his request have 
hereunto signed our names as witnesses." 
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15 The vendor's lien is the hold which the vendor of an estate hi 
on it for the purohase-money. It attaches to the estate in the haci' 
of everyone except a purchaser of the legal estate for value, nithcc 
notice of it {Macreth v. SymfnoM^ IW.SfT. Cas.; see jins. 12). 

16 Marshalling is the act of arranging in proper order. Thu^ 
where one creditor has two funds to which he can resort for paymei! 
and another creditor has only one, if the first pays KiTnaftlf frcon tk 
fund which was open to the other, that other may obtain paymeo: 
from the fund to which he would not otherwise hare had aocen, tc 
the extent to which he has been disappointed by the action of ^^ 
former. Hinde Palmer's Act has made marshalling^ of assets of little 
practical importance. The general principle is the same in marBhal- 
ling securities. Thus, if A. mortgages two estates to B. and tiien oof 
of them to 0., the Court will direct B., whether he knew of C.'s msA- 
gage or not, to realize (without prejudice to himself) out of the one 
not mortgaged to C. ( Wh. L. L. ; Snell, 286). 

17 The Court will marshal between (i) creditors, (ii) legatees, 
(iii) creditors and legatees, (iv) legatees and vendors, (v) widows and 
legatees. If any beneficiary is disappointed of his benefit under a 
will through a creditor seizing upon the fund intended for him, hs 
may recoup himself by going against the fund intended for any ben^ 
ficiary below himself in the order of payment {/or the order, see Ams 
48), and the secondly disappointed person may in like manner recoup 
himself from those below him, so that eventually the next of kin (f 
residuary legatees must lose, for there is nobody below them. Persons 
occupying the same rank in the list may have contribution against 
each other. 

The Court will not marshal in favour of a charity, nor when the 
rights of third persons axe prejudiced thereby ; nor when a lega^rr 
charged on real estate fails to affect it in consequence of an event 
happening subsequent to the death of the testator, as the death of ihe 
legatee, it will not turn the legacy on to the personal estate so as to 
make it vested and transmissible {Snelly 291). 

18 Legatees, creditors, next of kin, &c. 

19 An executor de son tort is a person who not having been exeeu- 
tor yet assumes that office ; though merely doing acts of humanity or 
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neoessity, as locking up the goods or burying the oorpse, will not be 
sufficient intermeddling as to constitute the office. An executor de 
son tort has all the detriments of executorship without its benefits. 
Actions can be brought against him though he cannot bring them. 
He is chargeable with the debts of the deceased so fax as assets have 
come into his hands, and as against creditors in general he is allowed 
all payments made to any other creditors in the same or a superior 
degree, himself only excepted; and though as against the rightful 
executor he cannot plead such payment, yet it shall be allowed him 
in mitigation of damages, unless, perhaps, on a deficiency of assets, 
whereby the rightful executor has been prevented from satisfying his 
own debt (1 Wms, Uxors. 287 et seq.). 

20 An executor is allowed a year for the payment or collecting of 
debts and realizing, &c. the testator's property ; and he need not pay 
any legacy before its expiration, although directed to do so by the 
testator, as there may be debts, and he would then by the rules of law 
become personally liable for them ; but he must pay the debts at 
once, and is then excused from liability if he gives the notices the 
Court would have given in an administration action (22 8f 23 Vict, 
c. 35, 8. 9). He should sell residuary, speculative, and other property 
for the payment of debts, &c. if possible, in that period, and invest 
the residue as directed by the will, or in some of the funds in which 
investments are authorized. 

21 C. should at sdl events assent, for leaseholds, being chattels, pass 
to the executor, and a purchaser will not be safe in purchasing from 
B., as there may be debts unpaid ; in which case the claim of the 
creditors will be prior to that of B., though B., if the leasehold is 
taken, can marshal against legatees and others, whose interests should 
go to pay debts previously to his own {see Am. 17). 

22 The widow will get one-third, according to the Statute of Dis- 
tributions ; and this being over 10,000/., will be deemed a performance 
of the covenant {Blandy v. Widmore, 2 W. 8f T. Cas.). The child 
and the grandchild will get the rest equally between them. 

23 It will lapse for the benefit of the residuary legatee, if there is 
one. If not, for the benefit of the next of kin. If given to an object 
distinctly charitable, the Court, by cy priSy will appropriate it for a 
similar charitable object {Moggridge v. Shackicellj 7 Ves. 69). 
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24 From a year from death, at the rate of As. per annmn, 
excepting, — 

1. When given to a child. 

2. When given to an infant, with a direction that his maintenanoe 
shall be provided for out of the interest. 

3. When a legacy is given as a satisfaction for a debt. 
In these cases it is payable at once. 

25 In equity the realty will be held to belong to the purohaaer 
from the signature of the contract for sale ; and the right to the con- 
veyance will vest in his heir, who must pay the purchase-money 
(30 8f 31 Vict. c. 69). Before this Act the purchase-money would 
have been paid out of the personal estate. 

26 An administrator de bonis non must be appointed to the effects 
of the testator. 

27 He must give the like notices as would have been given by the 
Chancery Division in an administration suit for creditors and others 
to send in their claims, and then he may distribute without liability 
to any person of whose claim he has not had notice at the period of 
distribution. 

28 Not without the consent of the Court. The Court, upon the 
application of the defendant, or of any person acting as next Mend of 
the plaintiff for the purpose of the application, where a case is shown 
that the action is not for the infant's benefit, or is instituted from 
improper motives, may either dismiss the action with costs or direct 
an inquiry as to its propriety {Kai/e, Ch. Pr. 484 ; see also DanieO^ 
Ch. Pr. 68 et seq,). 

29 The distinction between a legal and an equitable debt depends 
upon the creditor's remedy. If he can recover in a Common Law 
Division it is a legal, if in Chancery only it is an equitable, debt. 

30 When it appears from the will that he was intended to take it, 
or when (he being an executor simply and not also a trustee) there are 
no next of kin {Snellf 128). 

31 No. 

32 In Nunn v. Barloic (1 Sim. 8f 8tu. 588), a creditor proved his 
debt in an administration suit and died, having bequeathed the debt 
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to the ezeoutrix of the testator in the cause. It was held hy Hall, 
Y.-C, that there was no retaining. Thus the power of preference is 
gone by the decree, although the legal priorities of the creditors are 
not affected by it. But the privilege of retaining remams, notwith- 
standing a decree for an account has been made in a suit by the 
creditor for the administration of the assets, and although they only 
come into the hands of the executor after the decree ; the fact of the 
debt being statute-barred makes no difference, as it affects the remedy 
only {Wms. Exon. 1040, 1044). 

33 He can assign and give a receipt before probate, but he cannot 
compel the purchaser to pay ; for to recover he must prove that he is 
executor and the probate copy is the only evidence of his appointment. 
In the event of death before probate letters of administration cum tes^ 
tamento annexo must be taken out. 

34 By J. A. 1873, s. 34, administration suits are assigned to the 
Chancery Division. The Court marshals the assets and securities for 
the benefit of creditors and legatees, and by J. A. 1875, s. 10, the 
Bankruptcy rules prevail in the administration of the estates of insol- 
vents. Pure equitable assets and those under Bomilly's Act have 
always been administered by the Court. 

35 (i) When there is anything left after satisfying the executor's 
necessary expenses (including his right of retainer) and the costs of 
all necessary parties as between party and party. 

(ii) When in addition to the above there is anjrthing left after pay- 
ing the debts {Seton, 3rd ed. 145). 

36 A certificate of the (i) testator's marriage ; (ii) births of any 
children; (iii) deaths of any children and existence of the rest; 
(iv) Statutory declarations cus to his family and facts, &c. by persons 
intimate with them. 

37 Hinde Pahner's Act provides that specialty and simple contract 
debts of persons dying after 1st January, 1870, are to be paid pari 

passu, 

38 The form of the application should be a petition presented by 
the children of A. stating the facts, and served on such children of A. 
as will not join in the petition. It must be supported by affidavits 
showing the relationship and identity of the plaintiffs, the marriage 

s. p 
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and death of A., the birth of his children, the deaths of anj, tk 
administration of A/s property, the amount of the last diyilead pij- 
able to A/s personal representative ; and a certificate of the fond in 
Court mnst be obtained and a receipt for the payment of the legaer 
duty produced. 

39 Whenever the perishable property is not included in a genci 
residuary gift {Hoice v. Earl of Dartmouth, 2 JT. 8f T. Cas,). Whe: 
it is property other than that which is consumed by its own use^ic 
which case the gift is absolute to the first donee, the remainderc^ 
will get anything which happens to be left ( Whis. P. P. pt. iv. f. T 

40 He can make the legatees, &c. refund, but rateably onlj ▼Ii^ 
the estate has been administered by the Court {Gillespie v. Akifii^^^, 
3 Eu88, 130) ; if not wound up by the Court, he can recover all his debt 
from any one of them. He has no remedy ag^ainst the exeeuii^ 
{JFnis. Uxors. 8th ed. 1458). 

41 In the High Court of Justice, 

Chancery Division, V.-C. HalL 

In the matter of the estate of X. X. deceased. 

Between A. B. on behalf of himself and the other 

creditors, &c plaintiff 

and 
C. D. andE. F defendants. 

The plaintiff's claim is as a creditor of X. Y. of deceased,: 

have the real and personal estate of the said X. Y. administered. 

The defendant C. D. is sued as the administrator of the said X I 
and the defendant E. F. is his heir-at-law {App. A. pL 2, s. 1, Form 1 

42 The executor has a right to retain a debt of his own in prek 
ence to other creditors of equal degree, — ^this although the assets cat 
into his hands after the judgment in an administration suit {Num ^ 
Barlmcy 1 8.8f S. 588). This right is based on the principle that wbe. 
equities are equal the law will prevail, he being in possession of ti 
personalty, and, further, it is a recompense for his trouble and re^ -' 
sibility. Although J. A. 1875, s. 10, makes the bankruptcy t^-^ 
prevail in the administration of the estates of insolvents, this rigi^*' 
not interfered with, and has been held to extend to a compalsoijp^; 
ment into Court {Richmond v. Uliife, 27 TF. B. 599). 
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43 He can do all acts incident to his office which do not call proof 
of his office into question. Thus he may seize and take possession of 
the effects, pay, collect, or release debts, distrain, take possession of 
the property, bring trespass or trover, enter peaceably into the house 
of the heir and take specialties for debts due, &c. ; sell the goods and 
assent to legacies, enter a term for years and gain a settlement by 
residing in the parish where the land lies ; and these acts will be good 
though he dies without proving ; but he cannot maintain actions, and 
if he dies his executor will not be the executor of the testator {see 
Ans. 33 ; Wma. Exors. 8th ed. 306—14). 

44 When they mix it with their own money the beneficiary will 
be held entitled to every portion of the blended property which the 
executor or trustee cannot prove to be his own {Lupton v. WhitCy 15 
Ves, 432; Haatie v. Hastier L. jB., 2 Ch. B. 304) ; or when it is placed 
at the bankers for investment, or left there too long, or against the 
directions of the will, or when too large a sum to be kept there 
{Swinfei^ v. Swin/en {No, 6), 29 Beav. 211), the executors will be liable. 

45 Executors are not generally answerable for the acts of their 
co-executors {Wtlliarm v. Nixon^ 2 Beav. 472). But eveiy executor 
or trustee ought to see that the property is rightly secured or applied. 
If one allows the other to detain the property for a long time in his 
own hands without security, or lends it to the other, or acquiesces in 
a loan to a third person on insufficient security, each will be liable 
for the whole. So,' if it is agreed between them that one shall have 
the exclusive management of one part, and the other of the other 
part, or if by the act or direction of one the property is paid over to 
the other. In short, liability can be attached to an executor when- 
ever it is shown that the loss has been occasioned by negligence or 
omission on his part {8m, Manual^ Eq, T. 2, c, 7). 

46 Any slight acts are sufficient, e,g, proving the will with inten- 
tion to act, but not to violate the confidence reposed in him {Harford 
V. Broicningj 1 Cox^ 302) ; locking up the house ; giving directions 
relating to the funeral {Harrison v. Rotcley^ 4 Ves, 212), &c., the 
presumption being always in favour of acceptance. In Bridges v. 
Woltouy 1 V, Sf B, 134, a trustee dying nineteen months after the 
testatrix was held entitled without having acted, no refusal to do so 
appearing {JFms, Exors, 8th ed, 1290 — 2). 

p2 



. . , ■• ^■.-■-^ — i,.«j^ ^*» «^ '^^j^fef'- 
<m Crattrf i,, -i, „^ _/ 'tae^ a«tm ^ 
derifles liia land ajr rije 7}a^-_^„jjt '?^ 'l«Ba 'o*! ij eb*rg« * 

Hiad. Palmerj A.^.' /~^ ii»ralg- ni»i. 















. (**l 



EQUITY. 213 

51 A Tested indefeasible legacy is one which is due directly the 
testator dies. 

A contingent legacy is not due till some event happens or act is 
done on which its vesting is conditional. 

An indefeasible legacy is one which the occurrence of no event can 
take from the donee ; a legacy may be vested, but the happening of 
some event may divert it into another channel ; if so, it is not inde- 
feasible. 

52 Interest is allowed on a contingent legacy — 

(i) When the testator stood in loco parentis to an infant, there 
being no other provision for maintenance, and the legacy is payable 
at a certain time. 

(ii) Whenever an intention can be gathered that the legatee shall 
be maintained out of it. 

(iii) When the will expressly says " with interest." 

(iv) Whenever a bequest is residuary, for there is no one else to 
get it. 

(v) When a particular legacy is given counting on the legatee 
attaining twenty-one, "with interest" in the meantime, then the 
arrears go to his personal representative ; but if the legacy is vested 
and not payable till twenty-one, and nothing is said about interest, 
then on being divested the personal representative cannot claim the 
interest accruing till his death. 

(vi) Other legacies only carry interest — 

1. When specific, then all accruals go to the legatee. 

2. When given in satisfaction of a debt. 

3. When given to an infant, whether by portion or not, to create 
a provision for maintenance (Wma. Exors, 1429 — 37). 

53 Yes ; when by a deed or will executed after 28th Aug., 1860, 
trustees, &c. hold property for an infant either absolutely or contin- 
gently on his attaining twenty-one, or on the occurrence of any 
event previously, they may apply the whole or part of the accumula- 
tions for his maintenance, whether there be any other fund applicable 
for that purpose or not {Wms, P. P. pt, iv, c.l), 

54 A legacy is said to be adeemed when the subject-matter is dis- 
posed of or becomes non-existent in the testator's lifetime, as if ho 
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Bells or loses a ring he has left previously to a legatee, the legatee 
will get nothing. The doctrine only applies to Bpedfic legades. 

A legacy is said to he satisfied in toto when — 

(i) A legacy of equal amount is given by the same instnunent; 

(ii) Or by different instruments, the same motive being expnsed; 

(iii) A portion of equal or greater amount has been advanoed. It 
is satisfied pro tanto when a portion of smaller amount bus bee: 
advanced. This is also (and more correctly) termed the ademption 
of legacies by portions. 

In other cases there is no satisfaction of legacies (Snell, pi. % c- 1-^ • 

55 (i) Whether any of the children have been advanced— wcli 
advancement being a satisfaction in toto or pro tanto^ as the esse 
may be. 

(ii) Whether there have been marriage settlements ; and, if ^ 
whether their provisions touch after-acquired property. 

(iii) Whether the marriage of any daughter took place after Aug. '* 
1870 ; for, if so, legacies under 200/. are separate property. 

(iv) Whether married daughters having legacies over 200/., if 
married after Aug. 7, 1870, desire an equity to a settlement 

56 Twelve years (37 8f 38 Vict, c, 57, «. 8), and six years bais 
arrears of interest (3 4* 4 Will. 4, c. 27, «. 42), unless in either case 
there is some acknowledgment or interest paid in the meantim^' 
Time does not run against a legacy secured by an express trust ic 
the hands of the trustee, unless it is charged on land, in which c^^ 
an action must be brought to recover it or arrears on it, in the sam^ 
time OS if there was no such trust (37 ^T 38 Vict. c. 57, «. 10). 

57 The doctrine of satisfaction of legacies, portions and debta 
means a gift with the intention either expressed or implied that it ^ 
to be taken either wholly or partially in extinguishment of some 
prior claim, debt, or demand. Presumable satisfactions are either-- 

(i) That of legacies by portions, or vice versd, 

(ii) That of debts by legacies. 

(iii) That of legacies by subsequent legacies {Snell^ pt. 2, c. 13). 

58 The term " relations " includes all those persons who would ^ 
entitled under the Statute of Distributions in the event of an int^atacj*' 
" nearest relations" excludes all who, under the above statute, wouli 
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have taken by Tepreeentation — thus a sister's ohildi when a brother, 
sister, or the mother is living, wonld be exduded. {Fof* the Statute, 
see Win. P. P. pt. iv. c. 4.) 

69 (i) When less than the debt {Eaattcood v. Vinke^ 2 P. Wms. 
617). 

(ii) When the debt was contracted after the making of the will 
{Crannier^s caae, 2 Salk. 508). 

(iii) Whenever there are any circnmstanoes, however slight, pointing 
to the contrary {Bawe v. Eoicey 2 Be O. 8f 8m. 297), as if the time of 
payment is different or there is a direction for the payment of debts 
and legacies {fiecus^ debts alone), or the legacy is contingent, &c. 
{Snell^pt. 2, e. 13, 237—41). 

60 This is not an ademption. The executor must pay the mort- 
gage, and A. will get the 1,000/. Great Western Eailway Stock clear 
of it. 40 & 41 Vict. c. 34, does not apply to pure personalty. 

61 The defence occurs when an executor is sued, and is — that he has 
fully administered the assets he has had in hand. The plaintiff then, 
if unable to prove the contrary, and there being more assets forth- 
coming, takes judgment qnando acciderinty which will give him a 
right, when further assets fall in, by Ord. XLIL ruk 7, to apply — 
after demand made — for leave to issue execution or to proceed by 
scire facins under the old practice. 

62 No ; but his obtaining judgment will prevent any voluntary 
preference on the executor's part, as paying a creditor who has sued 
him, as it will put all creditors on a par ; although a creditor who 
has obtained a judgment before decree may execute it afterwards, 
thus giving preference over others who have not used equal diligence 
{see Wms. Uxors. 2013 et seq.). 

63 He has no remedy — for the leasehold goes to the executor, and 
he has power to sell it {Notes to Elliott v. Merryman, 1 W. 8f T. 

Cas.). 

64 (i) He may sue the executor at law — ^the best course when the 
personalty will cover the debts. 

(ii) He may obtain a summons for the administration of the per- 
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sonaltjy and also of tlie realtj, if it is devised to trustees empowered 
to sell and give receipts. 

(iii) He may bring an action for the administration of the realty 
and personalty. 

65 He should set it off against the share of the debtor under the 
Statute of Distributions {In re CordweWa EataUj L. J2., 20 Eq. 644). 

66 The subsequent condition is bad, being against public policy ; 
therefore the gift is absolute. 

67 (i) Specialty debts are not barred till twenty years (3^4 Will. 4, 
c. 42). Simple contract debts are barred in six years (21 Jac. 1, c. 16). 

(ii) The provision in Lord Tenterden's Act (9 Qeo, 4, c. 14, «. 4) 
as to set-off on the part of the defendant, applies to the latter only. 

(iii) A consideration must be shown to prove the latter, but not 
the former. 

(iv) The doctrine of estoppel applies to the latter, but not the 
former. 

(v) Specialty creditors, in which the heirs are bound, may, by 
1 Will. 4, c. 47, sue the heir and devisee, or heir alone, at law. 

68 A gift over to a person on the xe-marriage of a widow has been 
extended, in the event of no contrary intention, to the case of the 
determination of her estate by death. Therefore B. will take the 
legacy {Jarman on Wilh^ Srd ed, vol. i. 761). 

69 The money withdrawn will cancel the earliest items paid in. 
Therefore there will be 300/. trust money left, and the 500/. will go 
to the trustee in bankruptcy {Clayton^ a case, 1 Mer. 572). 

70 If 0. gives notice first, he will get the money before B., but 
not the leaseholds, for he may not know that the legal title in them 
is outstanding {Leivin^ c. 24 j 8. 1 and 5). 

71 A. will keep the land ; the informal declaration of trust not 
being admitted in evidence ; even if A. had accepted the trust, it 
would have been void under the Statutes of .Mortmain, and resulted 
to the heir {Lewinj c. v. 8. 3). 

72 See Ans. 56. 
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73 The annuity must be paid first ; for it is a charge upon the 
corpus and the legacy to B. is subject to it. 

74 The husband could not give a purchaser a good title until he 
had reduced the legacy into possession, and therefore the wife will 
take it {Elliott v. Covddly 5 Mad. 149 ; Stanton v. ffall, 2 R. Sf M. 
175 ; Wrm. P. P, pt. iv. c. 5). 

76 (i) The separate use existing only during the coverture, the 
property will devolve in like manner as if it had never been settled ; 
(i a) can be reduced into possession by the husband as his wife's 
administrator, it being her personal property ; (i b) will belong to 
the husband ipso factOy and (ii) will revert to the stranger. The 
residue being a power in the nature of a trust, the power will, in 
default of appointment by the appointor, be executed by the Court, 
and the property divided amongst the specified persons in equal 
shares {Harding v. Olynn^ 2 W. ^ T. Can, ; see Ans, 291). 

76 (la) would have been divided amongst her representatives, 
and {lb) amongst her husband's representatives, imder the Statute of 
Distributions. There would have been no other difference. 

77 The only case in which he cannot do so occurs when there is a 
gift over on his attempting to charge or dispose of it ; the intention 
of the testator having been to secure the personal enjoyment to him- 
self. 

78 A donatio mortis causd is a gift made in contemplation of death, 
only to become absolute in that event. It must be delivered itself, or 
effective means of delivery given to the donee or his agent, the donor 
parting with all dominion over it ; and the subject must therefore be 
of a nature capable of actual or constructive delivery, — as a chose in 
possession, a bond, mortgage deed, or a promissory note payable to 
order — secus, a railway stock, or a cheque if negotiated after death: — 
It differs from a legacy (i) in taking effect sub modo from delivery^ 

and therefore not proveable as a testamentazy act; (ii) in re- 
quiring no assent by the executor, &c. to perfect the title of the 
donee ; 
but resembles a legacy in being (i) revocable during the donor's life- 
time, (ii) able to be made to his wife — even at law, (iii) liable to 
his debts on a deficiency of assets, (iv) subject to legacy duty 
{Snellj pt lis c, 7). 
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79 This property is all personalty^ and of a wasting nature, asi, 
as it is bequeathed to trustees (and not to the legatees directly), it is 
their duty to convert it all, and invest the prooeeds in flome of tk 
authorized investments, and pay to the wife for life before the sale, 
whatever the income of the prooeeds would have been if the sale hsd 
taken place at the end of a year from the death, and after the Bale to 
pay the dividends of the investments themselves {Howe v. Earl & 
Dartmouth, 2 W. 8f T. Cm.). 

80 Whiteacre, Blackacre, and Greenaore bear the debts /Mnpoj^'; 
for residuary and specific devises of realty abate equally [LaiicejuU'^' 
Ifjgnlden^ 10 Ch. 136). A. will be paid his legacy out of what is kit 
of Whiteacre, and if it is not worth 1,000/. he ^vdll lose the rest^ ^ 
C. will get nothing from it. It was decided in Raikes v. BwUon \^^ 
Beat. 41), that realty devised subject to a legaoy is applicable fc^* 
debts before the legacy to which it lb subject {see ITieobaldon ^'^* 
c. 39). 

81 C. gets the 800/. stock, his legacy being specific, and the rest b 
adeemed. A.'s legacy is demonstrative, and he gets the 500/. at tin 
bankers, and part of the 1,000/, personalty, rateably with B., tie 
general legatee {Aahburner v. Maguire, 2 JF. Sf T. Cas.j notes). 

82 (i) The debtor at the time of payment may appropiiato tbe 
payment to whichever debt he pleases. If he does not do so tk 
creditor, any time before action, may do so, provided Tie does not 
appropriate it to a debt which is contrary to law. If neither appw- 
priate, the Court will apply it to discharge the earUest debt. 

(ii) In a running account, as in a banking account — ^presumaUj 
it is the simi first paid in which is first drawn out. It is the &^ 
item on the debit side of the account that is reduced or dischaigedbj 
the first item on the credit side ; for the account is not taken la^' 
wards and the balance struck at the head instead of tiiie foot ^^ 
if a man's banker breaks, owing him 1,000/., he cannot say, "Iba^ 
drawn out all I have paid in during the lost four years, but thei« ^ 
1,000/. I paid in five years ago I have never drawn, and if I can fe 
anyone who is answerable for the debts of the bank as they stcK^ 
then, I will get it from them" {Clayton^ case 1, itfer. 608). 

83 Acquiescence is consent, express or implied, and when theb' 
will infer it from conduct, a party is precluded from obtaining 8^1 
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equitable lemedj, owing to fraud or otherwise, of which he might 
have availed himself. The oircumstances under which it is presumed 
entirely depend upon each particular case. 

84 (i) A tenant in tail in possession cannot call on a remainderman 
for contribution, for he can turn his estate into a fee simple and 
defeat all the expectations of that remainderman. But it may be 
different if there is clearly an intention that he intended to keep the 
charge alive, or if he was not in possession. 

(ii) A tenant for life, on the other hand, is presumed to stand in 
the place of the incumbrancer on paying him off (except as to any 
portion of the incumbrance, such as the interest, which would have 
fallen to his share to pay), and the incumbrance is not extinguished. 

85 The Courts of law and equity have had concurrent jurisdiction 
in cases of accident, mistake, fraud, suretyship, partnership, account, 
set-off and appropriation of payments, injunction, partition and 
interpleader. By J. A. 1873, however, equitable remedies are admi- 
nistered in all divisions of the High Court, and in cases of conflict 
equity rules prevail. Suits as to partnership, partition, and specific 
performance of contracts for leases and sales are specially assigned 
to the Chancery Division {J. A, 1873, «. 34). 

86 The equitable jurisdiction of County Courts extends to suits by 
creditors, legatees, heirs and next of kin of a deceased ; suits for the 
execution of trusts, for foreclosure or redemption, specific perform- 
ance, &c. : proceedings under the Trustee Belief Acts, &c., for the 
maintenance, &c. of infants, for the dissolution and winding-up of 
partnership, where in any of the above cases the amount or value in 
question does not exceed 500/. ; and to granting injunctions, &c. as 
auxiliary to any of the foregoing (28 Sf 29 VtcL c. 99). 

87 He should apply to obtain the Attomey-Q-eneral's consent to 
bring an action against the trustees in his name {Caldwell v. Pagham 
Harbour Reclamation Co., L. i?., 2 Ch. JD. 221). 

88 If the will was made a year before the testator's death, and the 
land not over twenty acres, the charity would take ; if not (and in all 
cases before 34 Yict. c. 13) the gift will fcdl and the money fall into 
the residue of the testator's personalty. 
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89 The Court of Chanceiy has frequently obviated a perpetuity by- 
applying the doctrine of cy-pres or approximation. The piinciple of 
this doctrine is that where a testator has two objects, one primaiy or 
general and the other secondary or particular, which are incompatible^ 
the particular object must be sacrificed in order that effect may be 
given to the general one, adhering as nearly as possible to the tes- 
tator's intention, according to law. Thus if there is a bequest to a 
charitable object, as a particular hospital for the blind, whidi is non- 
existent at the decease, the fund will be appropriated to another 
hospital for the blind. Again, where there was a devise to a corpora- 
tion in trust to convey to A. for life, and afterwards, upon the death 
of A., to his first son for life, and so to the first son of that first son 
for life, with remainder in default of issue male of A. to B. for life 
and to his sons and their sons in the same manner, it was directed that 
all the sons already bom should take estates for life, with limitations 
to their unborn sons in tail {Humbenton v. Humherston^ 1 P. WfM. 
332 ; Wharton^a L, i., sub Cy-prh). 

90 Lord Cairns^ Acty 21 & 22 Vict. o. 27, allows the Court to give 
damage or compensation instead of or in addition to specific perform- 
ance or injunction at its discretion — ^the damages to be assessed by the 
Court, with or without a jury or before a common law judge or jury 
or before the sheriff. 

But it has been decided that 

(i) This jurisdiction is not extended to cases where there is a plain 
common law remedy {Wicks v. Hunty Johnaoriy 380). 

(ii) Nor can damages be given where the contract could not be per- 
formed at all {Middkton v. Magnay, 2 H. Sf M. 237). 

(iii) Nor where damages alone are asked for. 

(iv) Nor where an injunction could not be granted. 

But where specific performance of one part of an agreement was 
compelled, it has been held that the Court might give damages for 
breach of another part or of the whole. 

The construction put on this Act is substantially unaltered by the 
Judicature Acts {SnellypL 3, c. 10). 

91 The proceedings in an ordinary Chancery suit are, since the 
Judicature Acts, almost the same as those in an action at law {/or 
tchich see Ans. 150, Procedure). 
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92 Whenever the rights of the Crown are concerned or of those 
who partake of its prerogative, as idiots, lunatics, or persons whose 
rights are under its particular protection, as the objects of a public 
charity (Wharton^ 8 L. L.). 

93 The bill was addressed to the Queen and the cause heard before 
the Master of the Bolls and the Lord Chief Justice in the case of Lord 
Keeper v. Wi/ld (1 Vern. 139). 

94 Summonses for the administration of the deceased's estates or 
under Companies Act, 1862, s. 35, for rectification of the register of 
a joint-stock company, may be cited as instances of these. The Judi- 
cature Acts and Eules generally leave it optional to take all summary 
proceedings incidental to an action by motion or upon summons ; all 
such proceedings should, however, be taken by simimons in the first 
instance, seeing that in the Chanoeiy Division it is the judge himself 
or his chief clerk who attends, though there are some matters for 
which motion or petition would be more applicable. Sometimes, 
again, there is no option given, but a simimons is necessary, e.g. 
applications for an interlocutory order for an account — ^where under 
Ord. m. r. 8 the writ is endorsed with a claim for such account 
{Ord. XV. r. 2), or applications for final judgment where under 
Ord. III. r. 6, the writ is specially endorsed in the case of a claim of 
debt or liquidated demand {Ord. XVI. r. 2). Also, a defendant 
after appearing, if he can interplead, should take out a summons 
before delivering any statement of defence to compel the plaintifi and 
some third party to settle their respective claims {Snclly Practice^ 
8. 118—26). 

95 See Ans. 53, Procedure {Snelly Practice in Equity), 

96 Before J. A. 1873, there were (i) original Courts, e.g. the 
three Vice-Chancellors* Courts and the Eolls Court ; (ii) Appellate 
Courts, — ^the Court of Appeal in Chancery, and then the House of 
Lords. The County Courts have equitable jurisdiction by 28 & 29 
Vict. c. 99, where the value of the property is not over 600/. Since 
J. A. 1873, the Chancery Division consists of the Eolls Court, those 
of the three Vice-Chancellors, and the Court of the Additional Judge 
created by J. A. 1877 (40 Vict. c. 9). 

By J. A. 1873, s. 24, equitable rights are recognized and remedies 



222 SQUITT. 

administered in all divisions of the High Court of JustLoe, thongh 
certain matters are specially assigned to the Chancery Division {see 
Ana. 162). There is an appeal to the High Conrt of Appeal, and a 
further appeal to the Lords of Appeal, whose decision is finaL 

97a 1. Where law gives adequate relief. 

2. Where the matter is merely one of moral, but involving no 
legal, obligation. 

97 The registrar enters on the register the person in whose favour 
the charge is made as proprietor of the charge, and the particulars of 
the charge ; and, if required, he must deliver to the proprietor a certi- 
ficate of the charge in the form prescribed by the rules made in pur- 
suance of the Act (38 ^ 39 Vict. c. 87, 8. 22). When a registered 
charge is created on any land a covenant is to be implied to pay the 
charge and interest («. 23) ; and, if a leasehold, to pay rent and perform 
covenants and indemnify the proprietor of the charge («. 24). Powers 
of foreclosure and sale are also given (m. 26, 27). 

Eegistered charges rank in the order of their entry {b. 28). A 
charge may be transferred, but shall not be complete until entered on 
the Registry («. 40). 

98 The Court of Chancery Funds Act, 35 & 36 Yict. c. 44, opens a 
suitor's deposit account and allows the Paymaster-Q-eneral to perform 
the duties of the Accountant-General, abolishing the latter office ; and 
enables the Lord Chancellor, with the concurrence of the Treasury, to 
make Bules for carrying the Act into effect, and with the Chanceiy 
Judges to make orders regulating the practice of Chanceiy for the 
same objects. 

99 A person desiring to pay money into Court under the Trustee 
Belief Acts, files an affidavit or otherwise obtains an order, stating his 
own name and address and an address for service and the amount he 
proposes to pay in, with a description of the trust and the names and 
residences of the parties interested {Ch. Funds Rs, 1874, r. 74) ; and 
when it is desired to obtain payment out of Court, a petition must be 
presented praying for an order, which, when granted, is taken to the 
Chancery Pay Office, where the Paymaster-General gives a cheque 
(r. 38). 

100 The purchaser would have to make out a very strong case and 
show that the cause has originated through wilful default of the 
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vendor or his solicitor, and even then, a few days would not make anj 
differenoe. But Buoh a defence would never be a bar to an action for 
specific performance, for the Court would refuse or allow interest as 
just {see Bannermann v. Clark^ 26 L. c7., Ch, 77 ; Greenwood^ Com, 16). 

101 No {Habergham v. Ridehalph, L. 22., 9 Eq. 395). 

102 The recent cases of Melukh v. Mitton {L. i?., 3 Ch. D. 27), 
and Allen v. WPherson (1 JST. L. Cos. 191), appear to be conclusive 
against the jurisdiction of the Chancery Division ajs regards wills of 
personalty; but a will of realty may be established by a devisee. 
See also Pinney v. Hunt {L. iJ., 6 Ch, 2>. 98). The Courts also 
rectify mistakes apparent in wills. 

103 Succession (i) to realty is governed by the lex loci rei aitm 
— (ii) to personalty by the lex domicilii^ unless where foreign assets 
are realized and brought by a home executor for distribution at 
the deceased's birthplace. 

104 The writ of ne exeat regno is a prerogative writ to prevent a 
person from leaving the realm, and was granted when a liquidated 
equitable debt was owing, or when a person failed to pay alimony, or 
when the defendant admitted a balance due to the plaintiff, but the 
latter claimed a larger sum. It has been recently held, however, in 
the case of Drover v. Bet/er (28 W, JB. 100), that legal and equitable 
debts having been assimilated by J. A. 1873, s. 25, the old Chancery 
Jurisdiction to grant the writ in the case of an equitable debt has not 
been preserved ; and that it can be now only issued in cases coming 
under the Debtors Act, 1869, s. 6. 

105 The doctrine of election is derived from the civil law, and is 
the obligation imposed upon a person to choose between two incon- 
sistent and alternative rights or clahns, in cases where there is a clear 
intention of the person from whom he derives one that he should not 
enjoy both, and it always, therefore, pre-supposes a plurality of gifts 
or rights with an intention express or implied by the person who has 
the control of the one that the one should be a substitute for the 
other. Thus, if A. by deed or will gives B. property belonging to C, 
and by the same instrument gives other property belonging to him- 
self to C, C. must choose either to take what A. has given him, and 
give up his own to B., or keep his own, renouncing the gift from A. 
— as it is inconsistent that he should accept the advantages of an 
instrument and refuse to abide by its disadvantages. No election 
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will arise where the gifts do not oome from the same person, or whore 
the intention to elect does not appear from the instrument itself; 
neither is it applied to creditors who may take the benefit of a devise 
for the payment of debts, and also enforce their legal claim against 
other funds disposed of by the will, nor where there is a gift under a 
mistake {Box v. Barrett^ L. iZ., 3 Eq, Ca%. 244). Also, election not 
being a positive rule of law, it must be shown that the person who 
ought to elect was aware of the doctrine (Spread v. Morgan^ 11 J7. X. 
Cas. 588 ; see Streatfield v. Streatfield, IW.SfT. Cos. 1). 

106 The Courts will assume jurisdiction to sequester the benefit 
intended for the refractory donee, in order to secure compensation for 
those whom his election disappoints, and the surplus after compensa- 
tion is restored to the donee, the purpose being satisfied for which, 
alone the Court controlled his legal right {Note to Chretton v. Hotcard^ 
1 Swans. 433). 

107 No {Peachy v. Duhe of Somerset, 2W.SfT. Cos.). 

108 The principles of equity are derived from the canon and civil 
law. The clergy were the great repositories of learning in early 
times, and when the study of Boman law revived in Europe much of 
it was imported over here. 

The reason of its interference is due to the inability of the common 
law to give complete remedies in many cases of wrong. Suitors were 
often likely to select an improper writ, and fail in their actions on 
that account. Again, the general cramping operation of the common 
law procedure frequently produ(ied failure, as wrongs done were often 
not referable to any known class of remedy, and often persons could 
not obtain justice through the intimidation of powerful men. The 
application for redress was therefore to the king in person, assisted by 
his Privy Council, and reference was wont to be made to the Chan- 
cellor and a select committee, or by degrees to the Chancellor only, 
who mitigated the severity, or supplied the defects of the judgments 
pronounced in the Courts of law by weighing the circumstances of 
the case {Snell, pt, i. c. 1 ; Haynes^ Outlines, Lecture I. ; Kerr^s Siu^ 
denfs Blackstone, c. 9 ; Reeves* Hist. English Law, vol. 2). 

109 They controlled the common law in many ways. In temp. 
Jac. 1, it was decided, after a great struggle, that equity could relieve 
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after or against a judgment at law. In earlier times it gave by 
means of uses estates to persons as equitable owners who were not bj 
the oommon law entitled to them. It introduoed the writ of subpoena, 
which, temp. Hen. 4 8f Hen. 5, the Commons repeatedly endeavoured 
to suppress as being against the form of the common law. By 
injunctions it prevented plaintiffs from pursuing inequitable actions, 
and even interfered with those pending in foreign Courts {Penn v. 
Lord Baltimore^ 2 W. 8f T. Gas.). It subverted common law rules, 
such as the rule in Shelley's case, when deviating from intention ; it 
overrode statutes, as the Statute of Frauds, when apt to work injus- 
tice ; recognized rights in persons, as married women, whose existence 
the common law ignored, and guarded those rights by infringing 
settled principles of law, as freedom of alienation ; and its final success 
may be said to be crowned by the J. A. 1873, s. 25, which provides, 
that, in cases of conflict, equity rules shall prevail. 

110 In Home, subordinate judges assumed powers of legislation 
which forwarded the fusion ; the equity Courts have never done this. 
The Boman people perceived the advantages of equity, and willingly 
took advantage of it ; and we hear of no struggles or antagonism 
between Eoman civil law and equity, while in England these 
struggles were continuous, caused perhaps to some extent by the 
popular dread that the supremacy of equity (administered as it was 
by the Chancellors, who were then ecclesiastics) would introduce into 
the country the principles of the civil, to the subversion of, the 
common law, to which the people were attached, and which subversion 
they, during the early Flantagenet period, had striven so hard to 
avert {e. g. St. Merton). 

Equitable and legal remedies are amalgamated by the J. A. 1873, 
but equitable and legal estates and interests still remain distinct. It 
is a matter of opinion whether further changes will be beneficial {see 
Maine f Ancient Law ; Bl. Com. vol. 3 ; Austin^ L. 36 ; Reeves j Hist, of 
Engl. Law). 

111 On the ground of fraud, not of mere inadequacy of price. 
Tins fraud '^ may be presumed or inferred from the circumstances of 
the parties contracting — ^weakness on the one side, usury on the other, 
or extortion or advantage taken of that weakness" {Chesterfield v. 
Janssen^ 1 W.8[T. Cos.). 

s. Q 
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112 When the inadequacy is ridiculously great so as to shook any 
ordinaiy mind by its absurdity (though there is no fixed rule to 
determine what is gross inadequacy), or is the result of frauds sur- 
prise, or misrepresentation {Pickett v. Loggon^ 14 Ves. 215) ; generally 
also there is relief if the plaintiff is in necessitous circumstances, but 
not necessarily, though this is always a cause of suspicion. Thus, 
relief was refused for on heir who gave securities for the shop price 
of goods taken to a large amount, and immediately sold to raise 
money at a loss on the whole transaction of 60 per cent. {King y. 
Uamlety 2 M. & K. 456). If any confidential relationship exists be- 
tween the parties relief will be given, or if it is evident to the Court 
that the weakness or incapacity of the vendor is such as to render 
him incapable of taking care of his own interests. 

113 On the principle that concealment amounts to fraud : thus, — 
endeavouring to prevent a person from learning a material foot, as 
using contrivances to hide the defects in goods sold, or making a 
statement true as far as it goes, but keeping silence as to other things 
which would alter its whole effect ; or after having made an innocent 
representation, taking no means, on the discovery of the error, to 
undeceive the other {Regnell v. Sprye^ 1 2). M. G, p. 709), are in- 
stances of fraudulent conceabnent. Mere silence may be fraudulent 
whenever a party is under a duty to make a disclosure, as, in some 
cases of insurance, or when one person becomes a surety for another. 

114 If a person has a power of appointment, he should exercise it 
honAfide for the end designed, or else the appointment is corrupt and 
void. Therefore, when a parent, having a power of appointment 
amongst his own children, appoints to one of them to the exclusion 
of the others, upon a bargain for his own advantage, equity will 
relieve against the appointment on the ground of fraud; as where 
there is a secret understanding that the child should assign a part of 
the fund to his father's debtors, or if a parent, having a power to 
portion children, appoint to one during infancy or to a sickly child, 
and circumstances show that the child is not in immediate want of 
the benefit conferred by the appointment, and that it was made in 
order that he (the parent) may benefit as the child's representative on 
its death {Welksley v. Morningtop, 2 K, 8f J. 14a). • 
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115 When daring the engagement, or that intimate friendship 
which eventuates in marriage, it is made with intention to deprive 
him of his marital rights, unless to a purohaser for value without 
notice of the oircumstanoe, and the principle applies whether the 
husband knew that the wife was entitled to the property or not, the 
only exception occurring when the husband has previously seduced 
the intended wife, he having then put it out of her power to retire 
from marrying him {Taylor v. Pugh^ 1 Earc^ 608; Counters of Strath- 
more V. Bowes^ 1 W. Sf T. Cas.). 

116 The party defrauded can — 

(i) Compel the other to make good his statements 
' (ii) Set aside the transaction, cancelling the instrument, or have 
the property reconveyed on indemnity for improvements. 

(iii) Bestrain by injunction the commission of an act rendered 
capable by fraud. 

117 The maxim is that when persons are equally at f aidt the con- 
dition of the one in possession is the best. As a person must come to 
equity with clean hands, the Courts will not assist those who have 
committed laches. The law will take notice of an illegal transaction 
to defeat a suit, — not to maintain one. Thus, if A. gives B. a bond to 
aid him by false representation of his circumstances to defraud 
another person, he cannot recover it. But an exception occurs where 
an agreement is repudiated as being against pubUc poUcy. 

118 If a person has entered into a fraudulent transaction with 
another it is voidable at the option of that other. But fraud will 
sometimes render a transaction entirely void: as^ 

(i) Where A., having obtained goods by fraud, sells them to B., a 
bo fid fide purchaser; B. can obtain no title, as A. had none to give 
him {Cundy v. Lindsay^ 3 L. 22., -4. C. 459). 

(ii) Where the object is to commit a fraud upon third parties, 
although the third party has sustained no damage in consequence, as 
a contract with an agent with a view to bias him against his em- 
ployer. 

(iii) Where it is to evade the law, as a fraud upon the government 
or revenue or with a view to violate public policy {8h, Contr. p, 249). 

Q 2 
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119 13 Eliz. 0. 4 provides that all alienatione of property made to 
defraud creditors are void against them, the test as to whether the 
contract was to defraud them to be gathered from attending circum- 
stances {Twyne^B case^ 3 Co. 80 ; 8h, Contr. 262). 

120 A promoter is a person who organizes and gets up a joint 
stock company. A. will, if the transaction as to the commission is 
kept secret, be held to be a trustee for the company for the 5,000/. ; 
for although promoters are not generally considered trustees for the 
company, and may lawfully make a profit, yet they stand in a fidu- 
ciary relationship towards it, and the duty of making a full disclosure 
is imposed upon them ; and even towards persons provisionally repre- 
senting the inchoate company before it is formed {Sh. Cont 185). 

121 When the contract is of such a nature afi to impose on him the 
duty of disclosing these facts, as where a fiduciary relationship exists, 
or in contracts of insurance, suretyship, &c. But generally he is not 
bound, as both should make independent inquiry ; for if the maxim 
caveat emptor did not prevail the encouragement of commerce would 
be interfered with. 

122 When the lender cannot show that the interest was justifiable, 
and the borrower was not in a situation to take care of his own 
interests, and is willing to pay the principal with a fair amount of 
interest {Peacock v. EvanSy 16 Vea. 610). 

123 Though a corporation is only able to act by agent, it is subject 
to the same liabilities as any other employer for the acts of its agents 
done in the course of their employment; and notwithstanding the 
apparent contradiction of imputing a fraudulent intention to a oor- 
po«ite body, it may be made liable to an action for deceit for the 
fraud of its agent committed in the course of its afiEairs {Barwick v. 
English Joint Stock Co., L. JR., 2 Exch. 259; Pollock, Contr. c. 2). 

124 By constructive frauds are meant such acts or contracts as, 
although not originating in any actual design or contrivance to per- 
petrate a positive fraud or injury upon third persons, are yet by their 
tendency to deceive or mislead other persons, or to violate private or 
public confidence, or to impair or injure the public interests, deemed 
equally reprehensible with positive fraud, and therefore are prohibited 
by law, as being acts and contracts done fnalo animo. They embrace 
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transactions (i) contrary to public policy, as marriage brokage con- 
tracts ; (ii) arising from the abuse of some peculiar relation, as guar- 
dian and ward; or (iii) which unconscientiously affect the private 
lights of the parties themselyes or of third persons, as frauds on 
powers {SnelljpL iii. c. 4). 

125 A statement made with knowledge of its falsehood and intent 
to mislead, or with reckless ignorance of its truth or falsehood, is 
called fraud {Pollock^ Contr, c. 9). A representation is a statement 
or assertion made by the one party to the other before or at the time 
of the contract of some matter or circumstance relating to it {Behn v. 
Burne88y Exch., S B. 8f S, 751). Any false statement is a misrepre- 
sentation, and therefore the term to soiae extent includes fraud, 
though the latter often occurs without making any statement at all, 
as by fraudulent concealment. Misrepresentation can also sometimes 
take place by conduct, and may be without fraud when it is made 
owing to cturelessness or misadyenture, or with a belief in its truth. 

Fraud always renders a contract voidable. Misrepresentation, 
independently of fraud, does not, apart from certain exceptional 
classes of contracts — e.g. marine and fire insurance, suretyship, sales of 
land (in equity), family settlements, contracts to take shares in com- 
panies, and contracts of promoters, in which full disclosure is requisite 
— affect the validity of an agreement, nor is any such untruth or 
omission any cause of action (that is, of a separate independent action 
of tort). But the representation may be made an essential part of a 
contract, so that the contract is conditional on its truth; it is then said 
to be a condition ; or there may be a distinct collateral agreement that 
it shall be true, so that its untruth does not avoid the contract, but is 
matter for compensation ; it is then said to be a warranty. 

126 The Statute of Limitations begins to run against a party 
defrauded as soon as he becomes aware of his rights. When the suit 
is for a claim which, if legal, would be barred after a certain period, 
it must be brought in that time ; but if the claim is equitable merely, 
there being no oorresponding legal right, the law is satisfied if it is 
brought in a reasonable time. 

127 When the representation is (i) of something material, (ii) of a 
specific nature, and not general, as an expression of opinion, (iii) and 
the Court can, by compelling the representation to be made good, do 
justice without annulling the transaction. 
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128 A fraudulent preference is fraudulently paying one person to 
the detriment of another claimant when both cannot be satisfied. 
Thus, by 32 & 33 Vict. c. 71, s. 92, every conveyance or transfer of 
property, &c. in favour of any creditor, with a view of giving such 
creditor a preference over other creditors, shall be deemed fraudulent 
and void if the debtor becomes bankrupt in three months. 

129 Since 30 & 31 Vict. c. 48, s. 7, only where there has been 
fraud or misconduct, in which event they may be opened before the 
chief clerk's certificate of the result of the sale has become binding. 
The person desiring to reopen applies by sunmions at chambers, with 
service on the solicitors of the parties. 

130 31 Vict. c. 4, provides that mere inadequacy of price is never 
alone to be a sufficient groimd for setting aside sales of reversionary 
interests of realty or personalty. 

131 Equity will rescind whenever fraud or motives of public 
policy render the instrument in reality void though apparently valid. 

It will rectify when, owing to mistake, an instrument is not what 
the parties intended, or there is a mistake in it other than mistake of 
law, or any acts necessary to give validity to the instrument have 
been omitted, and the mistake is clearly made out by admissible and 
satisfactory evidence, or is admitted in the statement of defence, or is 
evident from the nature of the case {8m, Manual o/Eq. T. 1, e. 2). 

132 When the shareholder can show that he, having taken the 
shares on the faith of a material fraudulent statement, has used due 
diligence in repudiating his liability, he can repudiate his shares if 
the interests of third persons are not interfered with by his doing so. 
But if a winding-up — even though voluntary {Stone v. Citi/ and 
County Banky 3 L. -K., C. P. D. 282) — has commenced he cannot 
repudiate {Oakes v. Turquand^ L. R., 2 H, L, 325), or even be made 
a contributory as a past member {Wrighfs case, 7 Ch, 55), for the 
rights of the company's creditors are fixed at the winding-up, and 
cannot be afterwards varied, and they ore entitled to look for pay- 
ment to the persons whose names were down as members of the 
company at the date of the commencement of the winding-up ; and 
their obligations to the company are valid until rescinded, and the 
creditors are considered as being purchasers for value of the company's 
rights against its members. 
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The language of the Companies Act of 1862 settles who are to be 
contributories. But after all the creditors have been paid the share- 
holder can repudiate in spite of the winding-up {8h. Contr, 246; 
Poll. Contr. c. 10). 

133 The Eegistration Acts (2 ^r 3 Anncj c. 4 ; 5 AnnCy c. 18 ; 
6 Anne, c. 5 ; 7 Anne, c. 20) hare provided for the registration of 
deeds, &c. concerning land in Middlesex and Yorkshire; and pur- 
chasers for value without notice of legal unregistered charges are not 
bound by them as they are in other counties. Equity, however, has 
always held that if purchasers of lands in the register counties have 
notice of unregistered charges they shall be bound by them, thus 
maMng registration only beneficial in the absence of notice. 

# 

134 No : the remedy is vested in the Probate Division. 

135 It is to the effect that in every case of concealed fraud the 
right to bring an action in equity shall be deemed to have accrued at 
and not before the time when the fraud might with reasonable diligence 
have been first discovered, but no action shall lie against a bond fide 
purchaser for value ignorant of the fraud (3 ^r 4 Will. 4, c. 27, 8. 26). 

136 The rule is, with few exceptions, against allowing such persons 
to deal together, as the one would be apt to overreach or impose upon 
the other, and, moreover, the interest and duty of the solicitor would 
conflict. The Courts are in some relations more particular than in 
othera Guardian and ward may not deal together, while solicitor 
and client may do so, provided there is perfect good faith, which the 
solicitor must prove. 

137 The mortgagee cannot touch the property. Neither her fraud 
nor any act of hers will render it liable during the coverture ; if it 
were otherwise the very object of the restraint might be defeated. 
In Stanley v. Stanley, 7 L. R., Ch. D. 689, a married woman having 
property settled to her separate use without power of anticipation, 
concurred in a fraud by mortgaging the property and concealing the 
restraint. The mortgagee obtcdned judgment and a charging order 
to charge her next accruing dividend. It was held that the order 
must be discharged, for in no case could the restraint against antici- 
pation be evaded. 
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138 A person cannot settle his own property so as to go over in 
the event of his bankruptcj, though the property of another can he 
settled on him in such a manner. The limitation over will be void, 
and the trustee in bankruptcy will take the property for the benefit 
of Us creditors. 

139 Yes, provided the child is under sixteen, and such a course is 
shown to be for its benefit (36 8f 37 Vict. c. 12, vhich repeals 2^3 
Vict. c. 54). 

140 A guardian ad litem can be appointed at Chambers, the guar- 
dian and infant attending and the latter consenting. 

141 (i) An infant is constituted a ward of Court when an action 
is commenced for 

(1) The decision of the Court in the matter of the estate or person 

of the infant — as where, if an infant is about to make a secret 
marriage, on an action being brought to administer her pro- 
perty, the Court, if it cannot prevent the marriage, will see 
to there being proper settlements. 

(2) The administration of property in which the infant is interested, 
(ii) By summons at Chambers for the appointment of a guardian. 

142 When the child is under sixteen and it appears to the Court 
(in England or Ireland) to be for its benefit — and subject to such re- 
gulations as the Court may deem proper (36 4* 37 Vict. c. 12). 

143 When the father is insolvent or his character and conduct are 
such as are likely to contaminate the morals of his children, or when 
he is endangering their property or neglecting their education, or is 
guilty of ill-treatment or cruelty towards them — ^in these cases, if the 
danger to the children is proximate and serious, the Court vrill commit 
their custody to a guardian. But it will in no case do so imless abso- 
lutely necessary {Snell,pt. ii. c. 22). 

144 No. 

145 The next friend at whose instance the suit is commenced. 

146 Protection is afforded by (i) allowing a married woman to 
hold separate property, and even violating the common law doctrine — 
that alienation shall be freely permitted — ^by allowing a restraint on 
anticipation to be put on. 
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(ii) Permitting her equity to a settlement. 

(iii) Hearing applications on sunmions as to the guardianship and 
maintenance of infants by 15 & 16 Yict. c. 80, s. 26, which authority 
is derived from the King dA parens patrim. 

147 Infants and married women sue by their next friend and 
defend by their guardians ad litem or husbands, and lunatics sue by 
their committee or next friend and defend by committee or guardian 
ad litemy as practised by the Court of Chancery before the Act {Ord. 
Xri. r. 8; Ord. XVIIL). 

A person on obtaining the certificate of counsel that he has a. good 
cause of action, and on showing that he has not 5/. in the world, 
except bis clothes and. interest in the suit, may sue or defend in/ormd 
pauperis f and a solicitor and counsel will be allotted to him {Baxter^ 
119). 

A suit can be instituted without an infant's consent, but it is not 
advisable, as a rule; for he may throw it up when he comes of 
age, and then the next friend will have to pay the costs. 

148 If an action is commenced relative to an infant's estate or 
person the Court acquires jurisdiction, and the infant, whether plain- 
tiff or defendant, even during the lifetime of its father or testamentary 
guardian, immediately becomes a ward of Court Also where an order 
has been made on summons at Chambers {In re Grahamj Z. 22., 10 Eq. 
530). The jurisdiction may also be evoked on petition under the 
Custody of Infants' Act, 1873. When the infant is a ward of Court, 
the sanction of the Court must be obtained for every act relative to 
the infant's person or estate. Even the infant's marriage must be 
with the Court's permission, and any conniving at marriage without 
it is a contempt {Snell^ pL ii. c. 22). 

149 By 12 Car. 2, c. 24, the father by deed or will may appoint a 
guardian. 

150 By 1 Yict. c. 26, the father, if an infant, cannot make a will, 
and therefore cannot appoint a guardian. By 12 Car. 2, c. 24, he 
might do so even though a minor himself. 

151 (i) When the father is so poor that he cannot maintain the 
infant suitably to the fortune the infant expects. 

(ii) If there is a o6ntract on marriage amounting to a trust, that 
property shall be applied for the maintenance and education of the 
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children, it must be applied without reference to the ability of the 
father to maintain and educate them and in exoneration even of the 
father. But in the absence of such express direction, the father being 
considered the primary person to maintain his children, any fund for 
their maintenance will only be a secondary source (see Wetherell v. 
WihoHy 1 Keeriy 80). 

(iii) When the trust fund has been given by an instrument executed 
after 28th August, 1860, the trustee may apply the income at his dis- 
cretion, for maintenance, whether there be any other fund for that 
purpose, or any person liable by law to support the infant, or not 
(23 8f 24 Vict. c. 145, s. 26). 

152 Yes — it being now considered that life insurance is not a con- 
tract of indemnity only ; though the law was formerly different and 
the policy was void for want of interest {Godsall v. BolderOj 9 East^ 
72). Insurance offices, however, generally pay the money without 
inquiry. 

153 They are simple contract debts and must be proved as facts, 
their bare production not being sufficient proof. Irish judgments ore 
the same, but the Judgments Extension Act (31 8f 32 VicL c, 54), 
gives them now the force of English judgments when registered here. 

154 It is an injunction granted during the progress of a suit, to be 
in force imtil the hearing, the plaintiff undertaking to abide any order 
as to damages the Court may make, if it appears to them that it should 
not have been granted. 

155 The Court may grant an injunction by an interlocutory order 
whenever it shall appear just and convenient, and such order may be 
made unconditionally or upon such terms as the Court shall think 
just (J". A. 1873, 8. 25, subs. 8). 

No proceeding in the High Court of Justice or in the Court of 
Appeal shall bo stayed by injunction, but all matters on which an 
injunction might formerly have been obtained shall now be relied on 
by way of defence, though the Court may still direct a stay of pro- 
ceedings when it thinks fit {J. A, 1873, 8, 22, 8ub8, 5). 

The Court will grant an injunction to stay waste, or to restrain an 
arbitrator from acting in a case in which he, in its opinion, is unfit to 
act {Bcddow v. Beddow^ 9 Ch. D. 89). 
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156 To abide any order as to damages the Coiui may make at the 
hearing. 

156 a An interlocutory or interim injunction is one which is only 
to last until the hearing, when it will be dismissed or made perpetual, 
that is, it forms part of a decree made upon the merits, whereby the 
defendant is perpetually inhibited from the assertion of a right, or 
restrained from the commission of an act, contrary to equity and good 
conscience. 

A mandatory injunction is prohibitive in form though performatory 
in substance ; by it a person is commanded not to let the matter in 
question remain as it lb ; therefore he must act to effect an alteration. 

157 Yes ; whenever the matter is urgent, and delay may cause 
the commission of the injury to be restrained {Melluish v. Milton^ 24 
W. B. 679) ; e.g. when the defendant had begun to pull down a 
partially-erected house which he was building, for the plaintiff, an 
injunction was granted to the latter, ex parte {Drake^s Patent Con^ 
Crete v. Lotcer, JF. N. (1877) 230). 

158 (i) By imprisonment for contempt, unless the person is a peer 
or M.P., whose persons cannot be attached for civil matters, in which 
case, and in (ii) the course is to sequester their estates and property. 

159 When the injury is material, and operates daily to destroy or 
diminish the comfort and use of the adjoining house, and the remedy, 
by a multiplicity of actions for the continuance of it, would not afford 
an adequate compensation ; the enjoyment of the light must be shown 
to be by contract or ancient possession {Att.-Oen, v. Nichol, 16 Vcs. 
838). 

160 The Court interferes because" the Court will not allow fraud 
to be practised on private individuals or the public. 

It is a right which can only be tested by its violation, and is to 
prevent others from selling wares which axe not theirs, marked with 
the trade mark of the plaintiff, in order to deceive the public, and 
thus injure him {Burgess v. Burgess^ 3 De G. M. 8f G, 897). 

161 The remedy is, issue a writ with a claim for an injunction to 
stay the damage. 

If UiTgent, the application may be ex parte, supported by affidavit, 
the plaintiff undertaking to pay any damage if improperly obtained. 
If not urgent, the defendant must be served with a copy of the writ, 
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and notice must be given, two clear days intervening between service 
of the notice of motion and the day named for the hearing of the 
motion {Ord. LIU. r. 4). The writ is then prepared, sealed, and 
served on all parties enjoined. 

162 (1.) Business pending there at the commencement of the Act. 
(2.) All causes and matters to be commenced after the Act to whidi 
by any Act of Parliament exclusive jurisdiction has been given to 
the Court of Chancery. 

(3.) The administration of the estates of deceased persons. 
Partnership matters, &c. 
Eedemption and foreclosure of mortgages. 
Kaising of portions, and other charges on land. 
Sale and distribution of the proceeds of property subject to 

any lien or charge. 
Execution of trusts, charitable and private. 
Rectification and cancellation of deeds, &o. 
Specific performance of contracts concerning realty, including 

leases. 
Partition or sale of real estates. 

Wardship of infants, and the care of their estates (e7. A. 1873, 
«. 34). 

162 a Over all those rights and estates called equitable, which 
equity itself has called into existence. 

The matters with which the Chancery Division deals are stated in 
the preceding question, but as equitable remedies may now be admi- 
nistered in any division of the High Court, it may be incidentally 
concerned with others. 

Also the County Courts have equitable jurisdiction to the extent 
of 500/. 

168 (i) Instances of its statutory jurisdiction may be found in its 
power over infants' marriage settlements (18 ^ 19 Vict. c. 43). 

(ii) In enforcing the payment of specialty and simple oontraot 
debts out of the realty of a deceased (3 4r 4 WiU. 4, c. 104). 

(iii) In granting leases and sales of settled estates (40 Sf 41 Vict 
c. 18). 

(iv) In hearing petitions for the opinion of the Court (22 8f 23 Vict, 
c. 35, «. 30). 
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(y) In giying relief against forfeitures for non-insuranoe under the 
same Aot, &c. 

It has original jurisdiotion in matters of trusts, accident, fraud, &o. 
and in protecting persons under disability, and in enforcing specific 
performance and injunctions, &c. 

164 If they do not appear after affidavit of service proceedings will 
proceed as if they had appeared {Ord. XIIL r. 9). They cannot be 
compelled to appear even as witnesses, for no process can be served on 
them. 

165 The relatives of the lunatic should petition the Lord Chancellor 
for an order of inquiry, which is conducted before one of the masters 
in lunacy, the lunatic demanding, if he desires it, an inquiry before a 
jury. A report is then drawn up by the master, recommending, 
amongst other things, the appointment of a committee of manage* 
ment, and submitted to the Lord Chancellor. The committee must 
give sureties {see Elmer* a Practice in Lunacy). 

166 B. has no preventive remedy at law. If A. has no right of 
light B. may block up his window by building on his own land. 

167 A person has a right to the support of the adjoining soil, 
provided he has not increased the lateral pressure on it; if he has 
increased this he only has a right where the building which has 
rendered the increased pressure necessary is of ancient erection. 
Therefore an action for damages lies against the person digging brick 
earth, but not against the other one. 

168 He has still a right to have the ancient ones preserved — ^his 
alterations do not give him a right to new windows or touch those of 
his old ones (TapUng v. Jones^ 1\ H. L, Caa. 290). 

169 The husband has no rights in his wife's separate property. 
Out of her other property he has a right to receive the rents and 
profits of the wife's freeholds accruing during the coverture, and he is 
entitled to an estate by the curtesy, when she is dead, out of her 
estates of inheritance of which she is solely seised in deed and has had 
issue bom alive. 

He can dispose of her leaseholds provided they are in possession or 
can by any possibility fall into possession during the coverture. 
He can dispose of her ohosea in action provided he reduces them 
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into possession during her lifetime or after her death as her adminis- 
trator. Her personalty in possession belongs to him absolutely. 

As to her personalty partly in possession and partly in reversion, as 
a life interest in stock, he can alone only dispose of the portion fallings 
into possession during the coverture ; and also of the chance, as her 
administrator, of reducing the rest into possession if she predeceases 
him. 

The wife can claim dower against the heir of her husband out of 
freeholds of inheritance of which he was solely seised in possession, 
provided she could have had inheritable issue by him. It consists, in 
freehold lands, of an estate for her life. She can claim one-third of 
his personalty on intestacy under the Statutes of Distribution if there 
are children, and a half if there are none. 

170 33 & 34 Vict. c. 93, provides that the following shall be 
separate property : — 

Sect. 1. All employments or earnings, &c. gained after 9th August, 
1870, in any trade, &c. carried on by a married woman apart from 
her husband. 

Sect. 2. Investments in savings banks. 

Sect. 3. Investments in the fimds. 

Sect. 4. Investments in joint stock companies. 

Sect. 5. Investments in provident or industrial societies. 

Sect. 6. but not so as to give validity to deposits of money of the 
husband in fraud of his creditors. 

There are also qualifying clauses that if any of these investments 
turn out to consist of money belonging to the husband and invested 
witiiout his consent, on application under s. 9 an order may be made 
that such deposit, &c. may be paid to the husband, and, further, that 
no investment may be made in any company, &c. which is not fully 
paid up. 

Sect. 7. Any prasonalty imder an intestacy, or any sum not exceed- 
ing 200/. coming to a woman married after the Act, by deed or will. 

Sect. 8. Also the rents and profits of realty so accruing by descent. 

Sect. 9. Questions between husband and wife as to whether pro- 
perty is separate or not may be decided by the Chancery Division or 
a County Court Judge. 

Sect. 10. Married women may insure their husband's lives. 
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Seot. 11. Married women may sue for their separate property in 
their own names. 

Seot. 12. The husband shall not be liable for his wife's debts 
arising before marriage, but she shall be sued as if she was ^feme sole. 

Sects. 13, 14. The wife having separate property is liable to an 
order of justices for the maintenance of her husband or children if 
they become chargeable to any union or parish. 

171 37 & 38 Vict. c. £0, repeals so much of the Act of 1870 as 
enacts that a husband shall not be liable for his wife's debts con- 
tracted before marriage, and provides that they may be jointly sued 
for such debts, and the husband shall be liable separately as far as he 
has got property by the wife ( Wma. P. P. pt. k. c, 5 ; 8h, Contr, 142). 

172 Not imless it is expressly provided for in the instrument of 
settlement. In Carter v. Carter {L. i?., 8 liq. 651), it was held that 
a covenant to settle after-acquired property only meant property 
acquired during the coverture, and that the words " at any time 
hereafter," used in the settlement, were intended to have that effect, 
and did not apply to real and personal estate coming to the wife 
under the husband's will. 

173 Her interest in the first house is of a legal nature, and there- 
fore her husband could assign that, and the mortgagee's claim would 
be good. Her interest in the second is equitable, and she could 
enforce her equity to a settlement out of it {Sanson v. Keating, 4 
Hare, 1). 

174 An equity to a settlement is a right a married woman has in 
equity to have a settlement made on her and her children, and will 
only be decreed when the property is equitable, for the Court will 
not go out of its way to interfere with property which does not 
properly fall under its jurisdiction. But if the property is equitable, 
and she has not waived her right, or the husband has not got it 
into his possession aliunde, or there is no adequate settlement on 
her, or laches, &c. on her part, whereby it should be denied to 
her, she will be entitled to her equity to a settlement against her 
husband, and everybody claiming under him, provided her interest 
is of an absolute nature {Scott v. Spaahett, 3 M. Sf G. 603) ; but 
if she has only a life interest, her right does not arise against 
him as long as he maintains her, nor against a person to whom 
he has assigned such interest for value previous to any desertion 
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or bankmptojr of his, nor is such an assignee bonnd to inqniie 
whether he is maintaining her at the time of the assignment {Tidd t. 
Luster, 10 Hare, 140 ; Ladif Elibank v. Montolieu, 1 JF. 8f T. C(u. ; 
Snellfpt ii. e. 21, %. 3). 

175 As the wife's equity to a settlement is of a personal natore, 
she may waive it at any time before it is actually made, and in such 
ease her children will have no claim. 

It is moreover defeated by — 

1. An adequate settlement. 

2. Her husband's receipt of the fund. 

3. Her adultery and desertion ; secua, if both are living in adultery. 

4. Her fraud. 

5. Her alienation of the property. 

6. Her antenuptial debts, for which her husband becomes liable 
{Bonner v. Bonner, 17 Bear, 86), or his debts to the estate, out of 
which it arises, if exceeding the amount of the fund {OBborn v. Morgan, 
9 Hare, 432). 

176 No. The Fines and Becoveries Act cannot be indirectly or 
directly eluded. 

177 Married women sue by their next friends, and by leave of the 
Court or judge, may sue or defend without them on giving such 
security (if any) for costs as the Court or a judge may require {J. A. 
1875, Ord. XVL r. 8). 

The Married Women's Property Act, 1870, gives her power to 
sue in actions concerning her separate estate as a feme sole, but does 
not give any additional remedy to her creditors against her. The 
husband of a married woman suing to recover separate estate should 
be made defendant {Roberts v. Evans, 7 Ch, D. 830). 

178 It is now thoroughly decided that the separate estate of a 
married woman is liable for her general engagements {Matthewman^s 
case, Z L. R., Eq. 787). 

179 It has been decided that the property over which a married 
woman has power of appointment is not liable to her general engage- 
ments {Shattock V. Shattock, L. R., 2 Eq. 186), except in the case of 
her fraud {Vaughan v. Vanderstegen, 2 Drew, 165, 363). But in the 
case of the Chartered Bank of Australia v. Lempriere {L. JR., 4 P. C 
572), where A. had personal estate settled to her separate use, with 
remainder as she should by will or deed appoint, and at the request 
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of her bankers gave them a letter, charging her interest (which was 
comprised in the settlement) in a fund standing to her credit as 
administratrix of her late husband as a security for overdraughts of 
her private 'account, and having subsequently made her will in exe- 
cution of the power, died largely indebted on her private account, 
it was held that the form of the gift being without any restraint on 
anticipation vested in equity the entire carpm in her for all purposes 
and that she could be charged. 

This case materially modifies the former doctrine {Snell, pU iu 
c, 21, 8. 1). 

It has been further ratified in the case of Chdjrey v. Harhen^ L. E,^ 
13 Ch. D. 216. 

180 As according to the rules of law, when a woman married 
her husband took all her personalty, and the rents and profits of her 
real estate, it seemed imfair in equity that a woman having pro- 
perly should not be able to preserve it from the debts, &c. of her 
husband : for thus, though well off when she married him, she might 
be reduced to beggary through his improvidence. To prevent this, 
the Court has, for long past, allowed property to be given to a 
trustee to be held for the separate use of the wife, and it is, therefore, 
made independent of her husband's engagements, she standing in 
precisely the same position in relation to it as if she was a feme sole, 
and has a free power of disposition over it in favour of her husband 
or any one else (Hulme v. Tenant, 1 JF, 8f T. Cos.). 

181 As the wife can give her separate property to her husband — 
considering the extent of the marital influence in most cases the 
object of separate use may be rendered entirely nugatory; any person 
settling money upon a married woman is, therefore, allowed to append 
a restriction, which is against the principles of law in other grants, 
viz., a clause against anticipation on the property; the effect of which 
is that dkfenie covert cannot dispose of any part of it except the income 
on falling due during the coverture ; the clause, however, disappears 
while discovert, re-arising if she marries again {TuUett v. Armstrong, 
1 Beav. 21.) 

182 The doctrine of separate use only applies while a woman is 
mairied, and, therefore, on her death her property devolves as if there 
had been no separate use at all. Her realty will go to her heir, sub- 

s. R 
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ject to curtesy, and her personalty to her husband, in his marital 
right, if in possession, and as her administrator, if in action. 

183 Yes (see previous Answer). 

184 Her separate estate is liable for her bond {Lillia y. Airey^ 1 
Ves. jxin, 277), although it be given to her husband, or although 
she joined in it with him {La louche v. La Touche, 3 S. 8f C. 576). 
It is also liable for her bills and notes (Rulme v. Tenant^ IW.^ T. Cos.). 

185 This is equitable property, but not settled to her separate use. 
She is entitled to her equity to a settlement, but subject to that the 
title of the mortgagee is good against the husband. 

186 The ordinary way of framing a legal mortgage is by way of a 
conveyance, with a condition for reconveyance, if the money is paid in 
six months from date. As a good title is the principal object which 
the mortgagee has in view, the mortgagor gives absolute covenants. 

187 That the money is advanced on a joint and not on a several 
account; for otherwise in equity the trustees will be tenants in 
common, and the representatives of any who are deceased at the time 
of repayment must join in the reconveyance : for the Courts consider 
that where two or more advance money on mortgage, it is presumed 
that they intend to hold as tenants in common. 

188 A lien is the right of a person in possession of goods to retain 
them tmtil a debt due to him has been satisfied. 

A mortgage is a charge on property for a debt, the possession of 
which remains with the debtor until the time for repayment is past, 
and the right to recover which also remains with him until baned by 
judicial sentence, by legislative enactment, or by his own laches. A 
pledge differs from a mortgage in that the possession passes at once 
to the pledgee, and, moreover, it applies to movables only, and. the 
rights and duties of the parties are regulated by different rules of law 
and acts of parliament. 

189 See Ans. 228, " Beat Property J^ The subsequent mortgagee 
must have advanced his money without notice of the intervening 
incumbrance, and must obtain the legal estate to be able to success- 
fully exercise the right. 

190 As a general rule, both in foreclosure and redemption actions, 
a mortgagor cannot redeem one mortgage without redeeming all other 
mortgages which the mortgagee holds on his property, and which he 
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has a right to oonsolidate or taok together, and the rale is also appli- 
cable to equitable mortgages and to mortgages of equitable personalty 
by way of trusts for sale, whether they are held by one person, or in 
trust for the same person, the reason being that equity considers that 
when a man has given one estate as ample security, and another as de- 
ficient security, to the mortgagee, he has no right to get the one back 
without the other {Selbj/ v. Pron^etj 1 J. 8f H. 336, mb Marsh v. 
Lee, IW.^T. Cas.). 

191 Consolidation depends upon a principle altogether different to 
tacking, though the circumstance that the imion of two or more 
securities is common to both has caused it to be treated sometimes as 
a branch of that doctrine. In tacking the right is to throw several 
debts, one or more of which are lent on inferior securities, on the 
same estate, relying on the protection afforded by the possession of 
the legal interest, the dominion of which is the very foundation of 
the right ; but consolidation depends upon the principle that he who 
seeks equity must do equity; and it enables a mortgagee to hold 
united securities on different estates until payment of the debts 
charged on all of them, and thus to make one estate liable for a debt 
specifically charged on another; to give a right to tack, one debt 
only need have been lent on the credit of the estate,— it is sufficient 
that the other be merely a lien upon it, and where the doctrine of 
circuity applies even that is unnecessary; but the essence of the 
other doctrine is, that there shall be several estates, each specifically 
liable for a particular debt. In tacking, notice at the time of the ad- 
vance is fatal ; in consolidation, the right belongs to a mortgagee, who 
has taken several securities from the same mortgagor, and who, there- 
fore, of necessity, has notice of the first mortgage, when he takes the 
second. {Fisher on Mortgages, vol. it. p. 631 ; see Vint v. Padget, 1 
Giff. U6;Bovefj v. Skipioith, 1 Ch. Ca. 201.) 

A mortgage created after the sale of an equity of redemption can- 
not be consolidated with any created prior to it {Mills v. Jennings, 
L. R., 13 Ch. D. 639 ; affirming Baker v. Grey, L. R., 1 Ch. D. 491). 

192 The Court will now appoint a receiver on interlocutory appli- 
cation, whenever it appears to be " just or convenient " to it to do so 
{J. A. 1873, s. 25, «i6-«. 8). A receiver was appointed at the 
instance of a mortgagee for both legal and equitable property in 
Pease v. Fletcher {L. R., 1 Ch. D. 273). As a rule it has declined to 

R 2 
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appoint a reoeiver at the instance of a second mortgagee, the first being 
in possession, for the first is entitled to hold the property nntil he is 
paid; secuSy if not in possession, but subject to his right to take 
possession {see Curling v. Lord Leycesterj 19 Ve%, 633). The ten- 
dency, though, has always been to grant a receiver to an equitable 
mortgagee whenever possible, for not being able to take possession, he 
has no hold on the rents and profits. 

193 An account will be taken by a mortgagee with annual rests 
when he takes possession, there being no interest in arrear at the time, 
or any other reason for doing so, for he has then no necessity to take 
possession. The excess of the rents, &c. that he receives over and 
above the interest on the mortgage will be deducted from the principal. 
This is against the rule that a person cannot be compelled to be paid 
a debt by instabnents, but the reason is, that by having taken 
possession when he had no cause to do so, he is presumed to have 
elected to be paid by instabnents. 

194 1. By lapse of time ; that is, twelve years from the last receipt 
of any portion of the debt or acknowledgment that it is due. 

2. By the mortgagee's having parted with the property or brought 
matters into such a state that he cannot restore it on payment. 

195 An order for administration of the personalty on the death of 
the mortgagor, and likewise of the realty if devised to trustees to sell 
with power to give receipts {Chancery Amendment Act^ 15 8f 16 Vict, 
c, 86, M. 45, 47 ; Lewin^ c. 29, «. 1). 

196 He may have to pay the mortgage money together with 
future interest, and perhaps have to enter into a covenant to that 
effect (Waring v. Ward, 7 Fes. 337; Barn/ v. Harding, I J. 8f L. 
475 ; Notes to Ancaster v. Meyer, 1 W. 8f T. Cas.). 

Formerly he might have had to pay further advances made by the 
mortgagor, but it has recently been decided in Mills v. Jennings {L. H., 
3 Ch. D, 639), that no acts done by the latter can now prejudice him. 

197 That an aocoxmt be taken of what is due to the defendant for 
principal, interest and costs, and on the plaintiff's paying it in six 
months after the chief clerk's certificate, the defendant shall reconvey 
the property and slU deeds appertaining thereto ; but in default of his 
so paying by the time aforesaid, the plaintiff is to stand foreclosed of 
fdl equity of redemption in the premises. 
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198 Substitute the wordB plaintiff for defendant, and vice versd, in 
the preceding Answer. 

199 He must receive and account for the rents and profits (a 
receiver is generally appointed, but not as his agent), and is liable for 
negligence ; but he need not turn the property to the best advantage ; 
neither con he renew leases for his own benefit. 

If a mortgagee in possession has not got the title deeds, he has, by 
allowing the mortgagor to retain them, put it into his power to deal 
with them, and thus commit a fraud; and therefore a person 
innocently advancing money on the deeds will be preferred to him. 

200 An equitable mortgagee can only — (i) Bring an action for the 
money lent — (ii) Foreclose or sell at his election {York Union Banking 
Co. V. Arltei/y L. 22., 11 Ch. 2>. 205), if his equitable mortgage by 
deposit of title deeds is accompanied by an agreement to execute a 
legal mortgage; but a depositee without a written memorandum should 
foreclose, not sell {Backhouse v. Charlton^ L, i2., 8 Ch. 2). 444) ; where, 
however, the equitable security is a mere charge or lien on the estate, 
the proper remedy is sale (see Ftsherj Art. 834) — (iii) Obtain a receiver 
if the Court thinks fit {nee Am. 192), while a legal one may also sell, 
insure, sue on his covenant and take possession. 

A mere depositary of a lease cannot be compelled to take a legal 
assignment, so as to enable the lessor to sue him at law on the 
covenants {Moore v. Choat^ 8 Sim. 508), and the loss of the deeds does 
not prevent a mortgagee by deposit from getting back his money 
{Baskett v. Skeel^ 11 W. R. 1019). 

An equitable mortgagee is liable to be postponed to a subsequent 
legal one without notice of his incumbrance {MaUhetcs v. Goaddat/j 
5 L. T. Bep.y N. S. 572), and a subsequent equitable one without 
notice may tack against him {Mussell v. Eusselly 1 W. Sf T. Cas. ; 
8h.E.P.p.40). 

201 See Answer 199. 

202 By 3 & 4 Will. 4, c. 27, s. 28, no action for redemption shall 
be brought after twenty years from the time when the mortgagee took 
possession, or gave a written acknowledgment of the mortgagor's title 
— ^with no extension for disability. 

By 1 Yict. c. 28, the mortgagee cannot bring an action to recover 
the land in twenty years from the last payment of any principal or 
interest by the mortgagor. This statute was passed because it was 
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doubtful, from 3 & 4 Will. 4, o. 27, whether he oould bring it later 
than twenty years from the date of the mortgage. 

37 & 38 Vict. 0. 57, s. 7, has reduced the periods of twenty to 
twelve years. 

3 & 4 Will. 4, 0. 27, s. 42, limits the mortgagee's right to recover 
interest out of the land to six years. 

3 & 4 Will. 4, c. 42, limits the right of the mortgagee to bring an 
action for breach of covenant to twenty years. 

203 The equity of redemption is the equitable right of the 
mortgagor to recover the property mortgaged from the mortgagee on 
repaying the mortgage money. It is not recognized at law, but 
equity considers it an estate, and devisable, and descendible as one, 
the mortgagee merely having a lien upon it for repayment. 

Formerly, if a person made a further advance on an equity of 
redemption, he ran the danger of being tacked against ; but the oafie 
of Mills V. Jennings (13 L. jB., Ch. D. 639, overruling Tassell v. Smithy 
2 De O. 8f J. 713) decides that no subsequent acts of the mortgagor 
can prejudice the purchaser of an equity of redemption ; but getting 
neither the title deeds nor the legal estate the purchaser cannot bring 
ejectment, and if wishing to foreclose, he must do so subject to tho 
debt of the first mortgagee, or pay him off. 

The heir or devisee of the equity of redemption, a tenant for life, 
reversioner, remainderman, doweress, jointress, tenant by the curtesy, 
a judgment creditor, the Crown or lord on forfeiture, a subsequent 
mortgagee making the mortgagor a party or an assignee — even a 
volunteer though claiming under a deed fraudulent and void under 
27 Eliz. c. 4 (as against the mortgagee quoad the mortgage as to 
which he is a purchaser. Rand v. Cartwrightj 1 Ch. Ca. 69) — ^may 
redeem {Snelly pt. ii, c. 16 ; Howard v. Harris^ 2 W. Sf T. Cos. ; 
Sh. JR. P. p. 36 ; also see Anstcer 196). 

204 By entry the mortgagee becomes entitled to receive the rents 
and profits, and he must take ordinary care of the property. If ho 
has entered, there being no interest in arrear, annual rests will be 
decreed {sec Anstcer 193). He is not bound to take the greatest care 
of the property, for if the mortgagor had repaid in the proper time 
he need not have entered. He can eject tenants imder leases made 
by the mortgagor without his concurrence since the mortgage, without 
notice or demand {Thunder v. Belcher^ 3 Easty 447), unless under an 
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express power in the mortgage deed, or unless he adopt the act of the 
mortgagor in giving the lease— by acts, other than mere notice to the 
lessee, evidenoing the creation of a tenancy between the mortgagee 
and tenant. He is bound by leases prior to the mortgage, and so 
long as the equity of redemption is not foreclosed, he cannot demise so 
as to bind the mortgagor, tmless to save an apparent loss {Hungerford 
y, Clay J 9 Mod, 1 ; Redman 8f Lyon^ Landlord and Tenant j p. 37; Sk, R. P. 
p. 36). If he eject a tenant, he gives the tenant a right to redeem. 

205 When the mortgagor is in possession and a notice to take 
possession has not been given by the mortgagee, and the cause of action 
does not arise upon a lease or other contract made by the mortgagor 
jointly with any other person {J. A, 1873, 8. 25, aub^s. 2). 

206 A policy of assurance considered as a security is extremely 
indifferent, and unless it has been in existence some years is really no 
security at all. There are not only no means of paying the interest 
on the mortgage money, but there has also to be provided from some 
source the annual premiums on the policy, without punctually paying 
which the whole security vanishes. If these can be guaranteed by the 
covenant of a third person, the security is thereby improved, but is 
still undesirable {Greenwood^ Conv. 46). 

207 Foreclosure is the right which the mortgagee has of putting 
an end to the equity of redemption : for it is unjust to the mortgagee 
that the mortgagor should be able for ever to keep the ultimate 
ownership of the property in a state of uncertainty, a privilege 
tending to prevent estates from vesting, and one against the policy 
of the law. When the principal and interest are in arrear, the mort- 
gagee can bring an action of foreclosure in the Chancery Division, 
calling upon the mortgagor to pay the principal, interest and costs, 
or to stand for ever foreclosed of his right to redeem {see Answer 198). 
{As to the time in which it must be brought^ see Ansicer 202.) 

208 An action should be brought in the Ohancery Division to 
rectify the instrument. Tearing up the deed is not effective, for it 
will not reconvey the estate. 

209 It will prevail whenever the legal mortgagee has notice of the 
prior incumbrance. Such notice may be actual or constructive ; the 
latter embracing all cases when the fact should have come to the legal 
mortgagee's notice. Thus such notice may arise from being contained 
in an instrument at which ho or his solicitor, &c. should have looked 
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{Bisco V. Earl of Banbury J 1 Ch. Ca. 287), or in any case in whioh he 
has pniposel J abetained from miAiiig inquirieBy or where notioe has 
been given to his agent, attorney or oonnael, in the same transaotion; 
or if again he inadvertently omitted to inquire for the deposited deeds, 
or if, on his doing so, their absence was not satisfactorily aoconnted for. 
In short, where there are laches on his part beyond mere want of 
caution {Le Neve v. Le Neve, 2 W.8f T. Cos.). 

210 (i) The mortgagee has the same rights of foreclosure (see 
Ana. 207), entry and sale {see Am. 216) as in other cases ; addi- 
tionally he can bring an administration action against the husband's 
estate, and also an action against the wife in the event of her 
having any separate estate, but not otherwise, for her covenant being 
made during coverture does not bind her personally. 

(ii) If any money has been paid by the wife to the mortgagee, she 
can recover it out of the assets of her husband ; and she, and not his 
heirs and assigns, is entitled to redeem. 

(iii) The representatives of the husband are merely liable to repay 
the money. 

To give any rights against the wife's freeholds the formalities of 
the Fines and Eecoveries Act must be observed, as the property is not 
separate estate. 

211 A stipulation for raising the interest on non-punctual payment 
is bad, as being too great a hardship on the mortgagor ; but any rate 
of interest may be reserved, and it may be stipulated that it shall be 
lowered on punctual payment. 

212 Not to port with estate ; for he may then sue on his covenant 
and get the residue out of any other property of the mortgagor ; but 
by so doing he re-opens the foreclosure stdt, and if he has parted with 
the poBBCBsion of the property, he makes the mortgagor's right to 
redeem useless, and, therefore^ will not be allowed to sue; additionally, 
if the mortgagor is bankrupt, he may realize on the value of his 
security and prove for the deficiency. 

213 No. (See the previous Answer.) 

214 An account of the rents and profits of the land, which, by 
exercising ordinary diligence, he ought to have received. These will 
be set off against the principal, interest and costs, together with 
money expended by the mortgagee in preserving the estate, renewing 
leases, redeeming land-tax, and other necessary or useful expenditure. 
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215 See Ans. 192. 

216 See Ans. 200. 

217 Bj making the mortgagor attorn as tenant to the mortgagee 
at a certain rent, for which the mortgagee will have power to distrain. 

218 All persons interested should be parties to a foreclosure suit. 
The title of the first mortgagee is paramount to that of the second, 
therefore he need not be made a party when the latter forecloses. 

219 The lord cannot weaken the security, and, therefore, the mort- 
gagee will have the benefit of the surrendered copyholds in common 
with everything else which is held of the manor {Doe d. Gibbans v. 
Pott, 2 Dougl. 710). 

220 By Lord Westbuiy's Act (27 & 28 Vict. c. 112), s. 3, the writ 
of elocution must be registered, and the judgment will charge the 
land from the time of the return of the writ, which return is con- 
sidered as delivery into execution {Champneya v. JSurlaml, 19 JF. R. 
148). If this took place before the date of the deposit, it will be 
preferred to the mortgage as equitable charges rank in order of time. 

221 No. See Ans. 209. 

222 (i) An agent cannot delegate his authority, for it is given to 
him personally. Thus an executor cannot appoint another person 
to distribute the assets of the testator. 

(ii) Equity will compel the individual to obey its dictates, and 
imprison him if he refuses. 

(iii) Equity prefers equal distribution. Thus it will always en- 
deavour to interpret a joint purchase as a tenancy in common, as being 
in accordance with justice and without the unequal incident of sur- 
vivorship {Lake v. Oibsouj 1 W. 8f T. Cos.). 

(iv) Sooner than allow a trust to fail for want of a trustee, the 
Court will appoint one or be itself a trustee. Thus, if there is no 
trustee of the separate estate of a married woman, the Court will 
make the husband the trustee. Again, 13 & 14 Yict. c. 60, and 
15 & 16 Yict. 0. 66, give t&e Court power to appoint a new trustee 
whenever it is difficult or inexpedient to do so without its assistance. 

(v) When a person seeks the assistance of the Court he must be 
prepared to do whatever the Court thinks just. Thus if a man asks 
its aid to obtain his wife's equitable property, he must make such a 
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settlement on her as may be fit ; or if he seeks to be relieved from 
a usurious transaotiony he must be prepared to tender the principal 
he has borrowed and the proper interest. 

(vi) Persons haying only equitable interests, and whose equities 
are in eveiy other respect equal to one another, rank in order of 
time ; for there is no reason why one should be preferred to another. 
Thus, when the legal estate is outstanding, mortgagees can never 
tack. 

(vii) Equity aids those alive to their own interests and not those 
who are indifferent about them. Delay of acquiescence bars the 
right of a person to relief, for, independently of the Statute of limi- 
tations, the Courts discountenance laches, ^'like the figure of Time, 
who, while with one hand he cuts down the evidence to assail 
innocence with a scythe, with the other metes out with an hour-glass 
the period when it can be no longer aseiailed." 

(viii) A false attribute is immaterial. Thus, if it is clearly pointed 
out in a will who is to take, any wrong description is immaterial. 

(ix) Ignorance of law is no excuse for avoiding the consequences 
of a transaction ; for eveiyone is supposed to know the law, and if 
this was allowed it would invariably be pleaded to everything {Sh. 
Contr. 221). 

(x) The only daim of a person for equitable interference is that 
he has some prior equity over another which would entitle him to the 
assistance of the Courts against that other. If he has no such claim 
there is no reason for interference and the law takes its course. Thus, 
where a third mortgagee has tacked {see Am. 189), he, having had 
equal equity with a prior one, and having now obtained the legal 
estate, can get both mortgages paid first, the second having no 
equitable claim. 

(xi) A debtor is not presumed to give, as a man should be just 
before he is generous. So that when a debtor leaves his creditor a 
legacy it is presumed to be in satisfaction of the debt. 

(xii) Equity follows the law whenever there is no end of justice to 
be satisfied by deviating from it. Thus the rules of descent and the 
principles as to the quantity and quality of estates apply in equity 
as well as in law. 

(xiii) When anything is directed to be done, though not done at 
the time, yet equity considers it so done, and gives it all legal ottri- 
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biites, &o.y as if it was done. Thus, when a person by will deyises land 
to trustees directing them to convert, the property will have all the 
attributes of money and be considered as money from the death, 
though not in fact converted until long afterwards (Fletcher v. Ash- 
burner, 1 W. 8f T. Cas.). 

223 Specific performance will be refused, the contract cancelled, 
and the vendor left to his remedy at law for damages {Malim v. Free- 
limn J 2 Keen, 25). 

224 (i) When the performance of the contract is hard and uncon- 
scionable, the true consent being wanting, equity will relieve (pro- 
vided the mistake be of fact and the interests of third persons un- 
affected), whether the mistake is unilateral or mutual, and although 
the plaintiff did not contribute to it, as where it occurred through the 
intoxication, &c., of the defendant (see Ball v. Storie, \ S. 8f S. 210, 
and the preceding answer). Parol evidence is admitted for the defen- 
dant, but not for the plaintiff {Toicnshend v. Stangroom, 6 Vea, 328). 

If the defendant sets up a parol variation as an error in the reduc- 
tion into writing, then specific performance will be decreed with the 
variation ; but not if the one meant one thing and the other something 
else {Clowes v. Higginson, IV.SfB. 624), or where the enforcement 
of the parol variation would be unfair to either party. Sometimes the 
plaintiff can elect between rescission and performance with the defen- 
dant's variation. 

(ii) A common error is the most familiar ground of rescission {see 
Cakerleg v. Williams, 1 Ves.jun. 210). 

There is no rescission where the error is in the reduction into 
writing, for the 4)ontract can be reformed and parol evidence is 
admissible for the rectification if clear. 

(iii) The Courts will always rectify an instrument whenever they 
can do so, even at the suit of the party who made the mistake. It 
does not matter whether the party seeking relief would be able to get 
the benefit of the contract by any other form of remedy. 

(For a full discussion of this subject see jRy on Sp. Per/, c. 14 ; 
Poll, Contr. c. 8 ; Sh. Contr. c, 5.) 

225 Mistake occurs when a person enters into a transaction under 
an erroneous supposition. Such error may be of fact or law. No 
relief will be given if the error is one of law. 
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226 Delegation occuib vhere one person gives another a general 
power to act for him. 

Novation is substituting a new contract for an old one. 

227 Constructiye notice is only evidence of notice, the presumption 
of which is so violent that the Court will not even allow of its being 
converted unless by the most conviiicing evidence to the contrary. 
Actual notice is notice given to a person. What amounts to construc- 
tive notice depends upon the circimistances of the case. It may be 
either where actual notice is given of a fact which should have led to 
notice of other facts, e,g. notice of a deed is notice of its contents 
{BUco V. Earl of Banbury ^ 1 Ch, Ca. 287) ; or where inquiry is pur- 
posely avoided to escape notice, as where a man has notice of a deposit 
of title deeds but avoids inquiring why it is made {Birch v. JEUames^ 2 
Anstr, 427) ; but mere want of caution is not notice. Notice to a 
solicitor, or to any kind of agent, is notice to the client or principal, 
provided it is in the same transaction. If a pmrchaser buying with 
notice sells to an innocent purchaser without notice, the latter may 
protect his titie. 

228 No; the purchaser has the legal estate, and where equities 
are equal the law will prevail {Baasett v. No^worthy^ 2W.SfT. Cos.). 

229 The plea admits that a good legal titie does not pass to the 
purchaser, and, therefore, assumes a conflict between a legal and an 
equitable title, or between the holder of a titie, legal or equitable, and 
a person who is trying to assert an equity against him. It cannot 
exist in two legal titles, for their co-existence in two adverse indi- 
viduals in respect of the same subject-matter is impossible, nor by a 
person having an equitable title against another having equal equity, 
who is prior in point of time. If the purchaser has the legal estate 
at the time of the purchase, or gets it subsequentiy, or has the best 
right to call for it, the Court will grant no relief against him, nor 
where he has only an equitable titie, and the application is made to 
the auxiliary jurisdiction of the Court {t^cm^ if to the concuirent 
jurisdiction), or where one equitable claim is against another {Snell^ 
pt iu c, 11). 

230 It is notice if obtained in a prior transaction, provided the 
Court is satisfied that the fact must have been remembered ; and it is 
always notice if obtained in the same transaction. 
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281 An equitable presumption ooours where the Courts draw a 
oonolusion from a certain state of f aots ; as if a man pays for an estate, 
aSid has the oonveyance taken in the name of a stranger, they will 
presume that he intended that stranger to hold the property for his 
benefit ; but this being a presumption and not supported by proof, 
the Courts will allow it to be rebutted by parol evidence to the 
contrary. 

232 Equity will relieve against penalties whenever compensation 
can be made. If the penalty is to secure the mere payment of money, 
the Courts will relieve the party on his paying the principal and 
iuterest ; and if to secure the performance of some collateral act or 
undertaking, they will ascertain the amount of damages and grant 
relief on payment thereof {Snelly pt, it, c. 20). 

233 If a person has contracted for the purchase of land, and such 
contract is not in conformity with the 4th section of the Statute of 
Frauds, and he is let into possession in consequence of the contract; 
or if, being already in possession, the nature of the holding is altered 
in consequence; or if he expends money in building, repairs or im- 
provements owing to it, such acts will be considered part performance, 
and equity will enforce the completion of the purchase in spite of the 
non-fulfilment of the statutory formality. {Ibr other acts^ Sfc^ see 
Lester v. Foxcroft, 1 JF. Sf T. Cos.) 

234 Part performance is when a person has himself done acts 
indicative of his intention to fulfil an agreement. 

Specific performance is when the Courts compel him to perform it. 
Part performance is one of the reasons for which the Courts will 
grant specific performance. 

235 The doctrine of performance is based upon the maxim of 
equity, which imputes an intention to fulfil an obligation. The 
doctrine of satisfaction is based upon the same, maxim ; but it differs 
from performance in that the thing done is something different to the 
thing covenanted to be done, in fact a substitute for it, while in per- 
formance the identical thing is considered to be done. Thus, if A. 
covenants to purchase and settle lands, and a purchase is made, but is 
not expressed to be in pursuance of the covenant, it will in certain 
cases be presumed that he intended by the purchase to perform the 
covenant. Again, if A. leave a legacy to a creditor of equal value to 



254 EQUITY. 

the debt, he will be presumed to have intended to satisfy the debt by 
the legacy {Lechmere v. Earl of Car lisle j 3 P, Wins. 211 ; Talbot t. 
Shrewsbury y 2 JF. 8f T. Cas, ; Snell^pt. it. cc. 12, 13). 

236 The share of the widow under the intestacy, 1,000/., will be 
considered as a satisfaction for the covenant ; for she obtains what 
she contracted for, namely, 1,000/., and the case is not that of an 
ordinary debt; for the covenant was to pay after the husband's death, 
and th^re was consequently no breach of it in his lifetime. The 
daughter will also take 1,000/., and the grandchildren 1,000/. between 
them, according to the Statutes of Distribution {Blandy v. Widnwre^ 
1 P.Wnis. 324; Goldsmith v. Goldsmith, 1 Swans. 211). 

237 A corporation is a fictitious personage, created by a special 
authority, and endowed by that authority with a capacity to acquire 
rights and incur obligations, as a means to the end for attainment of 
which the corporation is created. 

The fundamental distinction between partnerships and unincorpo- 
rated companies is that partnerships consist of a few individuals 
known to each other, and who cannot retire without the consent of 
all ; while as a company consists of a larger number, not necessarily 
acquainted with each other, changes amongst them are a matter of 
comparative indifference. The law of the latter is in fact the law of 
partnership -modified and adopted to the wants of a large and fluctu- 
ating number of members. 

Incorporated companies are societies consisting usually of many 
persons, having transferable shares in a common fund, but incorpo- 
rated by royal charter or by act of parliament. They are not pure 
partnerships, for their members are recognized as an aggregate body ; 
nor are they pure corporations, for their members are more or less to 
contribute to the debts of the collective whole. They are intermediate 
between the two, and partake of the nature of both. 

A sub-partnership occurs where one partner agrees to share the 
profits with some third person. - 

Where a person would be liable to the creditors of another without 
holding himself out to be a partner of that other, he and that 
other are said to be partners inter se. 

But where, on the other hand, he only makes himself liable by 
assuming to be, though not really, a partner, he is merely a partner 
as regards third persons. 
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Co-ownership is not, as co-partnership, necessarily the result of 
agreement, nor does it involve oommunity of profit and loss. It is 
also freely transferable {Lindleyj Introductory^ bk, i. c, 1, «. 6). 

238 A partnership is generally defined to be an engagement of 
two or more in some transaction from which gain may accrue with an 
object to share that gain. Mr. lindley considers this to be its grand 
characteristio ; though he states that, according to some, associations 
not having gain for their object are occasionally termed partnerships; 
and that even the Companies Act, 1862, by speaking of ^' partner- 
ships having gain for their object" would infer that there are other 
partnerships. But this, he adds, is not consistent with modem usage. 
He gives several definitions taken from works of celebrity (see 
Lindley^ Introd. chap,). 

A partnership will not be created by an agreement — 

(1) To share gross returns ; 

(2) Which is not concluded ; 

(3) To share profits as long as anything remains to be done 

before the right to share them has accrued. 
If a person is a partner with another as regards third persons only, 
this is said to be a quasi-partnership and arises — 
(i) By sharing the profits ; 
(ii) By holding one's-self out to be a partner. 
{Lindley^ 4th ed, bk. t. c. 1, «. 1.) 

239 No. The Partnership Amendment Act, passed to remove 
difficulties that might have been created by the cose of Cox v. Hick' 
man (18 C. B. 617), provides that the advance of money by way of 
loan to a trader upon a contract in writing that the lender shall 
receive a rate of interest varying with the profits shall not constitute 
the lender a partner {Lindley^ 431 et seq.). 

240 The lender shall not recover any portion of his principal or 
the profits or interest until the claims of all the other creditors have 
been satisfied (28 Sf 29 Vict. c. 86, s. 5). 

241 An infant cannot trade, therefore he is under no liability to 
creditors ; but if he shares the profits he must, on equitably principles, 
bear the losses (probably not beyond the amount of the profits). 
He cannot be made bankrupt. On attaining majority he may adopt 
or repudiate the partnership. 
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242 A paitnerahip may be dissolved — 

1. By operation of law; 

2. By agreement of the parties ; 

3. By decree of a Court of Equity ; as 

(i) When induced by fraud ; 

(ii) For gross misconduct and continual breaches of trust 
(iii) For continual breaches of contract ; 
(iv) Wilful and permanent neglect of business ; 
(y) Extreme disagreements and incompatibility of temper ; 
(vi) Insanity of a partner, whose skill is indispensable. 
{Snellf pt. iii. c. 6.) 

243 If the contract, tort or fraud is within the ordinary scope of 
business, the rest are bound. 

244 (i) The partnership premises belong to the partners propor- 
tionally according to their shares ; they would be sold and the produce 
divided. 

(ii) The goodwill must be sold, in the absence of agreement to the 
contrary for the benefit of all the partners, if any of them insist on a 
sale — ^the law is similar as to the trade-marks {Routh v. Webster^ 10 
Beav. 561). 

(iii) On dissolution one of the partners or a third person is gene- 
rally appointed to get in the debts ; but a debtor of the firm will still 
be discharged if he pays one of the partners ; the assets when collected 
are divided proportionally. The rights of partners are enforced by 
action brought in the Chancery Division {Lindley^ 4tA ed. 860, 863, 865). 

245 The joint estates of partners are the partnership assets, and 
their separate estates are their private property. The partnership 
creditors are paid first out of the partnership property, and the sepa- 
rate creditors first out of the separate property, and any residue will 
go to either who are imsatisfied; but the separate creditors of one 
partner can in no case take more than his share of the partnership 
property. Formerly at law partnership creditors had no daim on the 
separate estate, or vice versd. 

246 When a partner has died and the business is carried on with 
his capital without any settlement — then his estate shall have the 
option of taking his share of the profits as long as his capital remains 
in the firm, or five per cent, interest on the capital ( Fyw v. Ibster, 
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L. J2., 7 H. L. 329 ; Poll Partnershipy 86 ; lAndley, Bh III. c. 1, 
8. 2). 

The executor of the deceased incors no liability by the continued 
use of the old name. 

247 (i) After his separate creditors are paid, the partnership 
creditors can take any residue out of his estate for debts contracted in 
his lifetime, and this liability cannot be got rid of by any arrange- 
ment between the executor of the deceased and the surviving partners, 
and it continues until it is shown that the creditors have abandoned 
their rights, or been paid, but does not extend to ordinary torts, and 
it is not lost by proving under the bankruptcy. 

(ii) The creditors up to the time of his death have the same remedy 
as in (i), unless they accept the responsibility of a new partner for his 
debts, or unless they take a new security in place of any old ones 
they have, or do not make any claim on the estate of the deceased 
when administered, or have been paid their claim, though they have 
acquired new claims on fresh transactions. The executor, if continu- 
ing the business, becomes liable for debts incurred after the death ; 
also, assets left for continuing the business can be taken, but no other 
assets of the deceased {Lindhyj Bk. IV. c. 1, 8.2). 

248 The steps in the action are as in other actions. A writ is 
issued by some party interested asking for a sale, and a statement of 
claim is delivered, if required ; if so, the statement of defence, reply, 
&o., foUows ; and then notice of trial, trial and judgment, &c. The 
Court will often make an immediate order for sale if all the parties 
interested are before it, but if not the judgment will direct the fol- 
lowing inquiries to be made : — 

(1) Who, and to what extent, are the parties interested? Are all 
interested either served with notice or made parties P 

(2) Have those interested to the extent of a moiety requested a 
sale, and would a sale be better than a partition P 

(3) Will any parties not requesting a sale purchase the share of the 
party requesting it P 

If the judgment does not contain a direction for sale, on its being 
certified that all interested are parties or have been served, the action 
must be heard on further consideration before there is a sale. 

249 The Court has power in a partition action to order a sale 
under sect. 3 of the Act of 1868 (31 8f 32 Vict. c. 40) if it considers 

s. s 



258 EQUITY. 

it desirable, although the majoritj dissent and are ready to purchase 
the shares of the minority who request it. It was dedded in Gilbert 
y. Smith J L, iZ., 11 Ch, D. 78, that sect. 3 of the act, which gives power 
to the Court to order a sale instead of a division, is not controlled by 
sect. 5, which allows the other parties interested or some of them to 
purchase the share of the party requesting a sale, but they apply to a 
different set of circumstances. 

250 The acts empower the Court to direct a sale instead of a 
partition, whenever it considers it beneficial. If the parties interested 
to the extent of a moiety or upwards request a sale, the Court shall, 
in the absence of good reason to the contrary, direct it ; and it may 
do so, if it thinks fit, on the application of any person interested unless 
the others will purchase his share ( Wnis. R. P. 141 ; 31 §• 32 Vict. r. 40; 
39 Sf 40 Vict. c. 17 ; Snell, Ft. III. c. 2). 

261 The steps will be the same as in an ordinary action. The 
judgment would be declaratory and would deal with costs (giving 
them to the defendant — it being for the protection of the plaintiff 
that the action is brought), there being no further consideration. 

252 The only remedy which the law formerly gave was damage, 
while equity has always acted in peraonamy and would compel a person 
to do or restrain him from doing the act in respect of which redress was 
sought. 

253 If 200/. or over deposit it in the bank according to the Liands 
Clauses Consolidation Act, 1845 {8 8f 9 Vict. c. 18, a. 69), and it may 
be applied in the purchase of other lands, to be similarly settled, or 
to the redemption of the land tax, or discharge of incumbrances 
affecting the land purchased, or replacing buildings, &c. in sudi 
manner as the Chancery Division shall direct, or in payment to any 
party absolutely entitled to it. 

If imder 200/. the disposition is the same as above, or it may, with 
consent of the promoters, be paid to two trustees, and by them ap- 
plied as directed with respect to money to be paid into the bank, and 
no order of the Court is required. 

If under 20/. it shall be paid to the guardians of the persons under 
disability. 

254 Yes {Davis v. Duke of Marlborough^ 2 Sfmns. 132), if satisfied 
that the property is in danger, or there is some other equity. 
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A receiver is a person appointed to take possession of property, who, 
being an officer of the Court, must act entirely under its direotions. 

255 A relator is a person who is answerable for the costs and pro- 
priety of proceedings in Chancery which are carried on in the name 
of the attorney-general, but not ex officio. 

256 A portion is that part of a person's estate which is given or 
left to a child. Out of settled estates the younger children (the term 
meaning all who do not take the land itself) alone are portioned. 
There are two ways of raising portions — one by sale or mortgage of 
the property, the other by perception of profits {WIi. L, L.). 

Portions are secured in ante-nuptial settlements by vesting a long 
term (preceding the estate tail to the eldest son) in trustees upon 
trust to raise th^ portions on becoming due, in such shares as the 
tenant for life (the father) may appoint, out of the rents and profits, 
or by sale or mortgage, if necessary, of the term ; and, subject to 
such trust, to permit the tenant under the limitations of the setUement 
to enjoy the rents and profits. Interest is payable on portions from 
the time they become due. 

257 If the ante-nuptial settlement is preceded by articles which 
differ from the settlement, the settlement will not be rectified to cor- 
respond with them, unless purporting to be in pursuance of the 
articles, or unless it is shown by independent evidence that they were 
intended to form the binding agreement. If there are no articles, it 
will be rectified on mistake being shown, of the draughtsman or other- 
wise, aj9 to the quantity or amount of the property settled {Legg v. 
Goldwire, IW.^T. Cos.). 

258 A post-nuptial settlement, if made in pursuance of ante- 
nuptial articles, is always rectified to correspond with them. If there 
are no articles it is a voluntary settlement, and the Court will not in- 
terfere, nor will it decree a settlement as against purchasers for valuable 
consideration without notice of the articles {Wanvick v. Warwick^ 3 
Atk. 291) ; seem against purchasers with notice. 

259 No,not even by ante-nuptial settlement — ^but a settlement giving 
a first life interest to his wife will be valid, unless a fraud on creditors. 

260 A stop order is >to prevent a fund in Court from being paid 
out without notice to the person who has obtained the order. If any 

s2 
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person entitled, in expectancy or otherwise, to any share or portion of 
any stocks or funds standing in the name of the Paymaster-Qeneral 
(before Aooonntant-General, 35 & 36 Vict. c. 44, s. 6), to the general 
credit of any cause, or to the account of any class of persons, assign 
his interest in such stock, &c., the assignee may present a petition for 
a stop order to prevent its transfer, &c., without notice to him. Also 
any person having a lien on any fund in Court may obtain a stop 
order (see Answer 60 — Procedure). 

261 A charging order enables a judgment creditor to obtain a 
charge on any government stock, &c. in which the debtor is interested, 
whether standing in the name of the debtor, or a trustee, or the Pay- 
master-General of the Chancery Division. If the assignor and assignee 
agree, it can be obtained by summons at Chambers, if not, it must be 
by petition {see 0. 46, r. 1 ; 1 8f 2 Vict. c. 110, w. 14, 15 ; 3 <^ 4 Vict, 
c. 82, 8. 1). 

262 A demise for twenty-one years in England and thirty-five years 
in Ireland shall be good in the absence of provision to the contrary if — 

(1) Made by deed; 

(2) At the best obtainable rent, which must be incident to the 

immediate reversion; 

(3) Without any fine ; 

(4) Without impeachment for waste ; 

(5) With a covenant for the payment of rent or such other 

covenants as may seem good to the lessor; 

(6) With a condition of re-entry in not more than twenty-eight 

days. 
The lease must take effect in a year from the making, and must not 
include the mansion-house, &c. Longer leases may be granted on 
application to the Chancery Division, notice of wMch, if the Court 
orders, must be inserted in such metropolitan and local newspapers as 
the Court shaU direct (40 Sf 41 rict. c. 18). 

263 Where a contract is broken the Courts of law have always 
awarded damages ; but equity, in cases when damages will not afford 
adequate compensation to the plaintiff, will compel the defendant 
to carry out the contract in its integrity, provided the contract is of 
such a nature that the Courts are able to guarsuitee its effective per- 
formance (for equity will do nothing in vain)j and the performance 
is not against law or public policy, or to the prejudice of others. 
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Therefore the distinotions ore — (i) that damages lie in all cases, 
speoifio perf onnanoe only in some ; (ii) that the Courts of law act 
upon the property of the defendants while equity acts upon the 
person, pimishing disobedience by attachment ; (iii) damages may be 
said to be compensatory while specific performance is satisfactory. 

264 As land is limited in amount, and its locality, character, 
vicinage, soil, &o., generally give it a peculiar and special value in the 
eyes of the purchaser so that it cannot be replaced by other land of 
the precise value, and having the same local conveniences and accom- 
modations, compensation in damages for breach of contract in 
relation to it does not generally give adequate relief, and specific per- 
formance will therefore lie. 

266 In most things of a personal nature where a party fails in 
carrying out a sale, another article precisely similar can be obtained 
elsewhere, and, therefore, damages which cover time, preliminaiy ex- 
penses, delay, &c. wiU, as a rule, adequately recompense the pur- 
chaser. Thus, if A. agrees to buy 500/. Egyptian bonds, and B. 
having agreed to sell to him fails to deliver, A. can get another 500/. 
in another quarter, and the difference of price is the primary point to 
look to in the measure of damages. But there are some articles of 
unusual rarity, beauty or distinction which cannot be replaced; while 
others may have a peculiar value in a person's eyes owing to family 
associations, or for other reasons, as heirlooms, &c. ; as to these specific 
performance may be obtained {Somerset v. Cooksotiy IW.SfT. Cos.). 

266 With some few exceptions the Courts will not decree specific 
performance of a contract to build, the principal reason being the 
enormous inconvenience which would attend its operations if it were 
to take upon itself, as between builders, contractors, &c., the erection 
and construction of a large nimiber of buildings, and probably half 
the railways in the kingdom {N^ew South Waka Rail, Co, v. WytheSj 1 
K, 8f J, 200). Additionally, if one builder will not do the work 
another can be obtained; a contract to build is, moreover, a contract 
of a personal nature, and it is impossible for the Court, if it com- 
pelled a builder to carry out his contract, to see that he did it pro- 
perly {see notes to Cuddle v. Butter ^ XW,8fT, Cos.), 

267 The Chancery Amendment Act, 1858 (21 Sf 22 Vict, c, 27, 
^' 2), gives the Courts the power of awarding damages as well as, or 
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instead of, a decree for specific perfonnanoe, or an injmictian, and by 
J. A. 1873, a. 24, law and equity aie to be coneunently adminiateied 
in all divisionB of tbe High Court of Justice. 

288 Specific performance will be decreed when the partnership is 
for a definite term {England y. Curling, 8 Beav, 129) ; but not when 
the amount of capital and the mode by which it is to be proTided are 
undefined (Dawns y. Collins, 6 Hare, 418, 437), or when the term of 
partnership is not fixed ; for a decree would be useleas when either of 
the parties might dissolve the partnership immediately after {Sheffield 
Gas Consumers Co. v. Harrison, 17 Beav. 294). 

280 It may be generally stated that the Statute of Frauds is 
broken in upon whenever it is unconscientious to rely upon it, e.g, — 

(i) If the agreement Ib confessed in the statement of defence, and 
the defence afforded by the statute not insisted on, the defendant, by 
so doing, has put it into writing, and thus satisfied the statute, and, 
moreover, the object of the statute is to guard against fraud and 
perjury, and in sudi a case there can be no danger of this. 

(ii) If the contract has been what the Court will consider partly 
performed by the person seeking its aid {Snell, Part III. c. 9 ; Lester 
V. Foxcroft, IW.SfT. Cos.). 

(iii) If the contract has not been reduced into writing by the fraud 
of the defendant. 

(iv) Where the contract has been partly performed by the 
defendant. 

270 It may be adduced to show matters dehors the written instru- 
ment, e.g. to identify the parties, &o. 

The defendant resisting specific performance, may adduce it to 
show that by fraud, accident, or mistake the written agreement does 
not contain the real terms; but the plaintiff cannot obtain specific 
performance by showing a variation from the written contract by 
parol {Wollam v. Heam, 2 W.8f T. Cas.), except the parol variation is 
itself in favour of the defendant {see Toumshend v. Stangroom, 6 Ves. 
328), or except the parol variation has been partly performed {Legal 
V. Miller, 2 Ves. 299), or where an omission has occurred by fraud, 
and, in oases not within the Statute of Frauds, where there has been 
a miBtake. 

Parol evidence of a subsequent variation is inadmissible if the con- 
tract is one which was required by law to be in writing. 
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271 The proceedings ore the same as in any other action {see 
Amwer 150 — Ptvcedure). If the plaintiff succeeds, the title to the 
property is gone into in chambers, the chief clerk certifying when a 
good title can be made. Then interest on the purchase-money is 
computed, the balance due to the vendor ascertained, costs taxed, &c., 
and the balance paid to the vendor on his executing a proper con- 
veyance. 

272 He should allege the fraud by way of defence, and also by 
counter-claim pray to have the agreement cancelled, the instalment 
of the purchase-money repaid, and his costs allowed him. 

273 (i) A contract for purchase not being one of a personal nature, 
as a rule, specific performance may be enforced subject to any set-off 
against the principal which the vendor may have against the agent 
{Sims V. Bond, 5 JB. 8f A. 393), and provided that the agent acts in the 
manner authorized by his principal {see Daniel v. AdamSf Amb. 495) ; 
and, further, provided that the principal is as capable as the agent 
would have been, if principal, of fulfilling any future liabilities that 
may accrue from the transaction, e.g. liability on covenants (i^, S. P. 
p. 11) ; for the agent has a principal's rights and liabilities. 

(ii) Specific performance will be decreed unless, as above, the pur- 
chaser is not a person of the same responsibility as that other whose 
agent he represents himself to be, and the subject-matter is one 
in regard to which responsibility is of importance, or there is 
some other equity to induce the Courts to deny it. In short, unless 
the vendor can show that if he had known the tme facts he would not 
have entered into the agreement, because doing so would have been to 
his prejudice. 

274 (i) The contract must be for value. 

(ii) Damages must afford an iuadequate compensation. 

(iii) The Court must have power to enforce the proper performance. 

(iv) The contract must be for something definite, and certain and 
valid. 

(v) The performance must not be injurious to third parties. 

When specific performance is impossible, damages may be awarded 
{see Ans. 267). 

276 Equity being guided by the nature of the case will not make 
lapse of time a bar unless time was originally the essence of the con- 
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tract owing to express agreement, or the nature of the subjeot-matter, 
as a reversionarj interest, or engrafted on it by Bubseqaent notice, or 
where lapse of time is evidence of laches or abandonment {Snell^ 
Part III. c. 9). When delay arises from the conduct of the party 
seeking specific performance, the Courts are inclined to refuse it 
{Miltcard v. E. of Thanet, 6 Ves. 720) . Secus^ when arising from the 
state of the title {see the notes to Seton v. Slade^ 2 W.^T. Cos.). 

276 The sale will be enforced, for there is no reason why the death 
of B. should vitiate it, equity considering the sale effected from the 
signature of the contract. 

277 The post-nuptial settlement, being voluntary, is good against 
the settlor. Therefore, if he contracts to sell the land to a purchaser, 
and the latter will not complete, the settlor cannot compel him to do 
so. But by 27 Eliz. c. 4, such a settlement is not good against a 
purchaser for value, at whose suit the vendor can be compelled to 
specifically perform the agreement. 

278 (i) If there }& no consideration the purchaser has no equity 
whereby he can claim the assistance of the Court, which will not assist 
a volimteer. It is merely a gift, and a gift to be binding must be 
perfectly created by the donor himself (Ellison v. Ellison^ 1 W. ^ T. 
Cas, ; Jefferys v. Jefferys, C, 8f P. 141). The " quantum " of the con- 
sideration is not generally considered, provided it be a valuable one, 
e.g, peo^miary or for marriage. 

(ii) It is against the principles of equity that the one party should 
be assisted in a suit for specific performance when a suit could not be 
maintained against him. This applies to the case of infants, married 
women, &c. {Vansittart v. Vansittart^ ^ K. 8f J, 62). An agreement 
arising under the Statute of Frauds is an apparent exception to this 
(see Am. 269), for thoore the plaintiff, if sued, would not be liable {for 
reason^ see Flight v. Bollandj 4 Russ. 301 ; Snell^ p. 616). 

279 Yes ; for by sect. 2 of the Vendor and Purchasers Act, 1874 
(37 8f 38 Vict. c. 78), the lessor's title is not required. But if the 
purchaser from other sources discovers that the lessor's title ia defec- 
tive, specific performance cannot be compelled. 

280 It will not make such a decree where the goodwill is uncon- 
nected with the premises where the business is carried on (Baxter v. 
Conolhjy I J. 8f W. 676), but it will where the goodwill is altogether 
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or pxinoipally annexed to tlie premises {Shackle v. Baker^ 14 Beav. 
468). 

281 (i) Misrepresentation bj the plaintiff. 

(ii) Mistake, rendering the performance a hardship, 
(iii) Error of the defendant, though attributable to his own negli- 
gence {Maling v. Freeman^ 2 Keen^ 25, 34). 
(iv) Misdescription. 

(v) Lapse of time, under special circumstances, 
(vi) Laches of the plaintiff, 
(yii) Hardship. 

(viii) That the performance is unlawful or inequitable, 
(ix) That the contract is not established, or 
(x) Already executed {Stieily Part HI, c. 9). 

282 That the action be dismissed with costs, the defendant having 
a lien on the estate for them and also for the deposit, if any, with 
liberty to apply in chambers to give effect to it {Turner v. Marriott j 
L. i?., 3 Eq. 745). 

283 If the writing has satisfied sect. 4 of the Statute of Frauds, 
specific performance will lie. If not, it may still be brought if there 
has been part performance or in the other cases specified in Ans. 269. 
The preparation of a formal contract is immaterial. 

284 Whenever the purchaser can get substantially what he con- 
tracted for, the vendor can enforce specific performance, allowing the 
purchaser compensation for any difference in value. Land of a 
different tenure, difference in the quantity or quality of an estate, an 
underlease instead of a lease, &c., are not considered subjects for 
compensation ; secus^ difference in acreage, the facts of there being 
undisclosed rentcharges or quit rents of a small amount, or because 
the vendor is unable to make a good title to a small portion, &c., and 
in other like cases. 

285 (i) Any variation in the original contract with the principal 
without the surety's consent. 

(ii) Eeleasing the principal. 

286 When one surety pays the whole or part of the debt he can 
call upon the others for contribution ; and this doctrine '^ is bottomed 
and fixed on general principles of justice and does not spring from 
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contract, though contract may qualify it" {Bering v. Wttwhekea^ 1 JFl 
Sf T. Cos.). Hence the doctrine applies whether the sureties are 
bound in the same or different instruments, provided they are co- 
sureties for the same principal in the same engagement, even though 
they are ignorant of the mutual relationship ; and there is no difference 
if they are boimd in different sums, except that the contribution could 
not be required beyond the sums for which they are respectively bound 
{Snell, PL III. C.5). 

287 The surety is entitled to all the additional or collateral 
securities, if any, which the principal has given to the creditor. Thus 
if the principal has executed a mortgage, the security will be entitled 
to an assignment of it. But before the Mercantile Law Amendment 
Act this rule did not apply to all those instruments, such as bonds, 
which were extinguished by payment {Snell, PL HI. c. 5). 

288 Yes. Owing to the deed providing that the creditor's remedies 
against any surety shall not be prejudiced, the remedy against B. is 
preserved {Price v. Barker, ^ E. Sf B. 760). 

288a See previous Answer. 

289 The bankruptcy of the principal does not discharge the surety, 
for that contingency is probably one of the circumstances in contem- 
plation when a surety is required. The surety's position is further 
detrimented in that he cannot recover from the principal, if made to 
pay, beyond proving for his debt like the other creditors. 

An agreement on the part of the creditor not to sue the principal 
will discharge the surety unless the creditor expressly or impliedly 
reserves his rights against him. 

290 The surety can take proceedings in the nature of* quid timet 
(when the creditor has a present right to sue the debtor and refuses 
to do so) to compel the debtor to pay, whether the surety has been 
actually sued or not, for it is '^ unreasonable that a man should always 
have a doud hanging over him" {Ranelaugh v. HayeSy 1 Vem. 189). 

He may also bring an action for a declaration that his liability is 
at an end when the course of dealing between the principal and the 
creditor has operated as a release {Wilson v. Lhyd, 21 W. It, 507; 
Snell, PL III c. 5). 

291 (i) A trust is said to be executory when some further act is 
necessary to be done by the author of the trust or the trustees to give 
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effect to it, as in the case of maniage artides, or of a will where pro- 
perty is vested in trustees in trust to settle or conve j in a more perfect 
or accurate manner. 

(ii) And it is said to be executed when no such act is necessary to 
be done, the limitation being originally complete ; as where an estate 
is conveyed unto and to the use of A. and his heirs in trust for B. and 
the heirs of his body {Lard Oknorchy v. BomUcy 1 W. 8f T, Cas.). 

(iii) A voluntary trust occurs where the cestui que trust has given 
no consideration in the eye of the law for the creation of the trust in 
his favour {Ellkon v. Ellison^ IW.SfT. Cos.). 

(iv) An implied trust is one which rests upon the unexpressed but 
presumed intention of the settlor, and the Courts adhering to such 
intention will dispose of the beneficial interest accordingly. The 
interest may result to the settlor himself, as (i) in Dyer v. Dyer, 1 W. 
Sf T. Cas. {see Ans. 322) ; or (ii) where there is an undisposed-of 
residue owing to a failure of the objects of bounty, as in Ackroyd v. 
SmitAsofiy 1 W.Sf T. Cos. {see Ans. 328) ; pr, again, they may be implied 
for the benefit of third persons, as in the case of a power in the nature 
of a trust {see Ans. 323). 

(v) Eesulting trusts are, as above stated, included in implied trusts. 
They arise whenever equity considers it consonant to justice that 
property which would otherwise go to another person shoidd belong 
to the settlor. Thus if A. and B. purchase an estate jointly, but pay 
for it in unequal shares, the Courts will hold them to be tenants in 
common, and the person who has paid the least a trustee for the other 
of what will make up the share proportionate to the payment {Lake 
V. Gibson, 1 JF. Sf T. Cos.). 

(vi) Constructive trusts are sometimes confused with implied trusts, 
but the difference is, that the former operate in accordance with the 
principles of law, and independently of, or even against, the intention 
of the parties. Thus, if a trustee, being unwilling or imable to renew 
a lease for the benefit of his cestui que trust, renews it for his own, he 
will be considered a trustee of the renewal for the cestui que trust 
{Keech v. San^ford, IW.^T. Cas.). 

(vii) An express trust is exactly the opposite of an implied, and 
occurs in all cases where a settlor defines the limitations of the property 
himself. It may be, executory or executed in its nature, for value or 
voluntary {Snell, Ft. IL c. 2). 
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(viii) Trusts by operation of law are implied and oonstruotive trusts, 
both these arising by principles of Equity and not by the direction of 
the settlor himself. 

(ix) A power differs from a trust in that the one is discretionary 
and the other imperative. Thus, if trustees have a power to sell or 
lease, they can sell or lease if they think proper. Discretion may, 
moreover, be imported into a trust, but it is more limited. Thus, if 
there is a trust to sell, the trustees are bound to sell, the most advan- 
tageous manner and period, &c., being alone left to their discretion. 

(x) See Answer 323. 

292 See previous answer. 

293 The principle laid down in the case of Fox v. Macreth (1 W. 
8f T. Cas.) is that a purchase by a trustee for sale from his cestui que 
trmty although he may have given an adequate price and gained no 
advantage, shall be set aside at the option of the cestui que trusty unless 
the connexion between them appears most satisfactorily to have been 
dissolved, and unless all knowledge of the value of the property 
acquired by the trustee has been oommimicated to his cestui que trust. 
This rule applies to all persons in a fiduciary position, as agents, 
solicitors, executors and administrators, &c. A trustee may purchase, 
however, 

(i) If he will give more than any one else ; 

(ii) If the offer proceeds from the cestui que trusty and the parties 

are at arm's length ; 
(iii) If the sale is by public auction, and the trustee has the leave 

of the Court to bid. 
{Snelly Pt. II. c. 6.) 

A mere nominal trustee may purchase, the rule only applying to 
those who, from their having the control of the property, have been 
able to ascertain any latent advantages it possesses and thus secure an 
advantageous bargain for themselves, or who, from their position, have 
obtained influence over the cestui que trusty which they may turn to 
their own advantage. Where a trustee has fairly sold an estate, a 
subsequent bond fide purchase from the purchaser is imobjectionable 
{Baker v. Peeky 9 JT. E.y L. C. 8f L. J"., 472). 

294 (i) By the Court {see Am. 340). 

(ii) By persons nominated for that purpose in the instrument 
creating the trust ; or, if no such person, by the continuing trustees 
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or their aoting personal representatives, or the last retiring trustee, in 
writing (23 4- 24 Vict. c. 145, a. 27). 

295 (i) By virtue of a special power to that effect in the instru* 
ment creating the trust. 

(ii) If the trust was created after 28th August, 1860, by 23 & 24 
Yict. c. 146, 8. 27, he may, by writing, appoint a new trustee. 

(iii) By paying the trust fund into Court under 10 & 11 Vict. 
c. 96 {see Answer 299). 

(iv) By all parties (if sui Juris) consenting, he may always be dis- 
charged. 

Otherwise, he must obtain the sanction of the Chancery Division 
to obtain a discharge {Leictn, cc. 13 — 22). 

296 He may commence an action to have the property adminis- 
tered by the Court. 

He may also apply by petition, or statement to be signed by 
counsel, to any judge of the Chancery Division for his opinion 
respecting the management of the trust property (22 8f 23 Vict. c. 35, 
s, 30), and when acting under it he will be protected. 

297 By 22 & 23 Yict. c. 35, s. 23, where the instrument of trust 
is executed after 13th August, 1869, any person bond fide buying 
from a trustee is safe in taldng his receipt for the purchase-money 
unless the instrument of trust specifies the contrary ; and 23 & 24 
Yict. c. 145, s. 29, extends this to the case of trustees selling under 
powers given in instruments executed after 28th August, 1860. As 
to instruments executed before these dates, a trustee cannot sell unless 
directed by the settlor, or unless the trusts axe of a nature requiring 
time and care for their carrying out — or, where the trustees only can 
give an immediate receipt, as in the case of incapacity of the 
beneficiaries {Elliott v. Merryman^ 1 W. ^ T, Cos.). 

Where there is a charge of debts on land, the whole interest in 
which is devised to trustees, they shall sell, and not the executor 
(22 4- 23 Vict. c. 35, s. 16 ; Qodefroi, c. 18). 

298 (i) In actions against strangers, they are treated as if the 
property was their own, and, if they get judgment with costs, they 
only recover as between party and party ; but they can get from the 
trust property all expenses they have been put to. 
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(ii) In actions by the cestui que trusts for adminifltration they get 
costs out of the estate, and this is the role generally, except in 
actions caused by their own misconduct — even if the plaintiff's action 
fails. They may be allowed costs in an action to repair a breach of 
trust if they repair it quickly {Letcinj c. 29, s. 6). 

299 It allows the trustee to transfer the trust funds to the account 
of the Paymaster-General of the Chancery Division, with his privity. 
He is then, having filed an affidavit describing the trust, discharged 
from all further liabiliiy, and any person may, serving all persons 
interested with notice, petition for an order for administration, &c. in 
a summary way, without an action, unless the Court order one to be 
brought (10 8f 11 Vict. c. 96, s. 1). 

300 27 Hen. 8, c. 10 (Statute of Uses). 
29 Car. 2, c. 3 (Statute of Frauds). 

9 Geo. 2, c. 36 (Mortmain). 

39 & 40 Geo. 3, c. 98 (Thellusson Act). 
3&4Will. 4, c. 27 (Limitations). 
„ c. 105 (Dower). 

10 & 11 Vict. c. 96 (Trustee Belief Act). 
13 & 14 Vict. c. 60 (Trustee Act). 

15 & 16 Vict. c. 55 (Trustee Extension Act). 

20 & 21 Vict. c. 57 (Malins* Act). 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act). 

23 & 24 Vict. 0. 38 (Lord St. Leonards' Amendment Act). 

„ c. 146 (Lord Cranworth's Act). 

301 Such parts of a residue which are continually wearing out ; 
thus leaseholds, when subjected to a series of limitations without any 
particular directions as to the investment, must be converted and put 
into such a state of investment as to be securely available for all persons 
entitled; and also if the residue comprises reversionary property 
{Howe V. Earl of Dartmouth, 2 W. 8f T. Cos.). 

302 A breach of trust gives rise to a simple contract debt even 
where the trust arises under a deed executed by the trustees, unless 
the trustee who committed such breach of trust has acknowledged 
the debt under seal, or unless by deed he has agreed and declared 
that he will execute the trust {Wynch v. Orant, 2 Dretc. 312). 

303 Following trust property means taking it out of the hands 
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of a person who has obtained it through the fraud or breaoh of trust 
of the trustee. If the person who has acquired it was ignorant of 
the breaoh of trust, and has paid full value, the maxim ** Where 
equities are equal the law will prevail," applies, and he will hold it 
discharged of the equity of the cestui que trust. In other cases the 
property may be followed {Snell^ 161). 

304 When acting honA fide the Chanceiy Division will not as a 
rule interfere with the discretionary exercise of their powers by 
trustees {Pink v. De Thuiset/^ 2 Mad. 157) ; thus it will not regulate a 
maintenance left to them. But under a decree for administration of 
the trusts they cannot exercise any power without the concurrent 
sanction of the Court — ^which will not generally refuse any such dis- 
cretionary exercise. When an action for administration is being 
brought it is better for them to apply for its sanction for any exer- 
cise, or else they may be mulct in costs if any question as to the pro- 
priety of the exercise is raised. Where proceedings have been taken 
for controlling their discretion, the Court will exercise a surveillance 
over them, and, when required to do an act, it will force them; and it 
can execute any powers vested in trustees when they will not act 
(unless personally discretional) or can appoint new trustees to do so 
{LeunUj c. 20, «. 2). 

305 Disclaimer is refusing to act. If one trustee disdcdms the 
others must act without him. A trustee disclaiming should execute 
a deed of disclaimer, in the form of which he should not affect to 
convey or release the property, as he wholly disclaims it. Disclaimer 
may be shown by acts, but a person would be very imprudent who 
allowed so important a matter to rest upon construction (Zeirtn, Pt. IL 

306 The existence of trusts resulting by implication of equity may 
be rebutted by parol, as it is merely a presumption that they exist at 
all in the absence of proof to the contrary ; thus in cases like D^er v. 
I>i/er {see Am. 322) it is in all cases ainitted ; or before 1 Will. 4, 
0. 40, to show that the executors held any residue for the next of kin, 
or vice versd. 

307 A trustee- cannot delegate his trust except in cases of extreme 
necessity, which may be either from legal or moral reasons {Letdn^ 
€. 13). 
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308 Pure personalty can aloiie be the subject of a parol trust; all 
trusts of realty, including copyholds and chattels real, must be created 
in writing signed by the party who is by law enabled to declare such 
trust, or by his last will in writing (29 Car, 2, c. 3, «. 7) ; s. 9 pro- 
vides that all grants and assignments of any trust or confidence shall 
likewise be in writing signed by the party granting or by his will ; 
while B. 8 excepts trusts arising or resulting from any conveyance of 
lands or tenements by implication or construction of law, and trusts 
transferred or extinguished by an act or operation of law. 

309 (i) They may invest in Consolidated and New Three per 
Cent. Annuities, and the Beduced, which are convenient when 
quarterly payments have to be made, (ii) Consols, (iii) Beal seou* 
rities in the United Kingdom, (iv) Stock of the Bank of England 
or Ireland or East India Stock {by 22 8f 23 Vkt. c, 35, «. 32). 
(v) Exchequer Bills, and the Two and a^half per Cent. Annuities 
{by 23 8f 24 Vict c. 38, as, 10, 11), which allows investments autho- 
rized by the Court of Chancery by General Orders {Ord. Feb, 12, 
1861). (vi) Any East India Stock created after 22 & 23 Vict. c. 35, 
and all securities whose interest is guaranteed by parliament (30 Sf 31 
Vict. c. 132). (vii) Any other parliamentary stocks, public funds, 
and government securities {by 23 8f 24 Vict c, 145, s, 25). (viii) 
Metropolitan Consols (34 Sf 35 Vict c. 47, a. 13). If empowered to 
invest in the mortgages or bonds of any railway or other company, 
they may do so, unless forbidden by the instrument to invest in the 
debenture stock of such company (34 Vict c. 27) ; and of course if the 
instrument allows them they may invest in any security whatsoever. 

310 A bare trustee is one who has nothing further to do than to 
convey the legal estate to the person beneficially entitled. It usually 
applies to those whose duties have been fulfilled. 

311 See Ans. 301. All unauthorized securities should (in the 
absence of direction to the contrary) be sold and the money invested 
in some of those mentioned in Ans. 309. 

312 See Ans. 296. 

313 (i) A trust estate, whether real or personal, may at law be 
conveyed or assigned by the trustee inter rivos^ the manner differing 
according as the real and personal property are differently alienated. 
But in dealings with the trust estate the Court has regard to the 
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trust, and will not construe general words to pass it which if so con- 
strued would amount to a breach of trust. So also trust estates 
may be devised, as other real and personal property, but how far the 
devisee can execute the trust will depend on the intention of the settlor, 
to be collected from the instrument {see Re Burtfa Estatey 1 Drew, 
319 ; Tilley v. Wohtenholmey 7 Beav. 425 ; Leiciriy c. 13, s. 2). 

A trustee may pay the stock into Court under 10 & 11 Vict. o. 96, 
but he cannot under that act get rid of a trust of land. 

(ii) On the death of a trustee intestate, at law, stock devolves on 
his administrator and land on his heir, being subject to dower, 
curtesy, &c. (unless he is a bare trustee, in which case his personal 
representative reconveys) (38 8f 39 Vict c, 87, s. 48 ; Leicin, c. 12, 
8. 2). 

If there is a failure of all the objects of the trust, express or implied 
{Ackroyd v. SmitAson^ 4 W. 8f T. Cas.)^ the trustee holds the land 
discharged of the trust, but the stock will go to the crown as bona 
racantid. 

314 Any acts in the execution of the duties of the trust. Thus 
joining in an assignment of the testator's lease, or bringing an action 
on the footing of the trust, or giving orders, or taking part in a sale, 
&c., but such interference is not acceptance if clearly referable to 
another ground. The presumption is always in favour of acceptance; 
thus where a trustee with notice of his appointment has not dis- 
claimed, after a long lapse of time, he will be supposed to have 
accepted {In re Uniakey 1 J. 8f L. 1; Lewiny c. xi). 

316 A trustee is Hable for the wrongful acts of his co-trustees to 
which he is privy, and in which he expressly or tacitly acquiesces, or 
which would not have happened but for his own acts or default, but 
he is not otherwise liable. As trustees have only joint powers and 
interests, they must all join in conveyances and receipts ; yet, as it 
would be impracticable that they should all receive the trust money, 
there is no presumption from joining that they have received it. 

316 Yes ; unless the instrument creating the trust directs to the 
contrary (34 ^ 35 Vict. c. 27). 

317 If there is any loss occasioned by the unauthorized investment, 
the trustee must make it good, and if there is any profit the cestui que 
trust will keep it, and if there was less than four per cent, income 

s. T 
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derived from the improper inveBtment, the trustee must make it up 
to that amount. If a special investment is ordered which is risen in 
value in the interim, the trustee must buy it at its enhanced value, and 
the cestui que trust has the option of claiming the interest it has paid 
from the time when it should have been purchased or four per cent. 
{Lewin, c. 27, 88. 2, 3). 

318 Not unless the trust is perfectly created ; that is to say, that if 
the subject-matter is a legal or equitable interest, it must be vested in 
the trustee agreeably to legal and equitable rules, and the relation- 
ship of trustee and cestui que trust must be constituted without the 
assistance of the Court, for a volunteer has no equity whereby he can 
claim its assistance. Also in the cose of a gift the property must be 
made over to the donee that his legal or equitable title may be com- 
plete {Ellison V. mison, 1 W. 8f T, Ca8.). 

319 The Courts have the same jurisdiction in the case of charitable 
as in that of ordinary trusts, but in the latter case a far more liberal 
rule of construction is adopted, and many gifts are upheld which 
otherwise would fail. Thus if the literal execution of the trusts of a 
charitable gift become inexpedient or impracticable, the Court will 
execute them cy-prisy i . e. as nearly as possible to the original purpose. 
So, again, all defects of conveyance are remedied where the donor has 
a capacity and a disposable estate, and, moreover, lapse of time is no 
bar. Charitable trusts, moreover, are of a public nature, and the 
crown, as parens patricB, represented by the Attorney-General (the 
certificate of the Charity Commissioners being previously obtained) 
proceeds by action to enforce them, the private persons at whose 
instance he interferes being termed relators. 

320 A public or charitable trust, and the terms may be considered 
synonymous {AU.-Gen. v. Aspinall, 2 M. Sf C, 622), has for its objects 
the members of an uncertain or fluctuating body, and the trust itself 
is of a permanent or indefinite character and not confined within the 
limits prescribed in a settlement for a private trust. 

321 Grovemment securities mean Exchequer bills for temporary 
investments, and apparently any kind of Grovemment Stock for per- 
manent ones {Baud v. Fardell, 7 D. M. Sf O. 628; see 22 Sf 23 Vict 
c. 35, 8. 32 ; 30 4r 31 Vict. c. 132, s. 1). Beal securities are mort- 
gages of freeholds and copyholds ( Wtns, P. P. PL IV. c. 1 ; Lemn^ 
c, xivj 8. 4 ; Smithes Manual qf£q. tit. 2, c. 7 ; Godefroi, c. 19). 
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322 The principle laid down in Dyer v. Dyer (1 W. Sf T. Cas.) is 
that the trust of a legal estate, whether freehold, copyhold or lease- 
hold, whether taken in the name of the purchaser and others, or in 
the name of others without that of the purchaser, whether in one 
name or several, whether jointly or suocessiye, results to the man who 
advances the purchase-money, and it goes in strict analogy to the rule 
of common law that where a feoffment is made without consideration 
the use results to the feoffor. But if the other or others stand in the 
position of child or wife, or person towards whom the purchaser has 
placed himself in loco parentis^ the presumption is in favour of an 
advancement to them. 

323 When trusts are created in favour of, or property given to, 
certain persons, and the trustee has power given him to allot the 
property to them in certain proportions at his discretion, he is said to 
have a power in the nature of a trust, e.g. a trust for the children of 
A. in such shares as B. shall appoint. If no appointment is made, 
the instrument making no provision for such a result, the Court pre- 
sumes a trust for all members of the class equally, and as the ap- 
pointor has not fulfilled his duty in executing the power in some way 
he obliges the Court to do it for him. 

324 The object of the Statute of Uses was to abolish the system 
of vesting equitable interests in a person by means of a use, and 
thus uprooting the principles of the common law. For instance, 
before the statute, if an estate was given to A. to the use of B., A. 
would be legal and B. equitable owner ; the statute transferred the 
legal ownership also to the latter person, making the former a mere 
channel of conveyance to him. Its purpose was, however, evaded by 
adding an additional use ; thus to limit the property to A. to the use 
of B., or unto and to the use of B., to the use of or in trust for C. 
For then, as C. was intended to have the beneficial interest, equity 
would see that he had it, and consequently made B. trustee for him, 
thus originating the present system of trusts {Sh. E. P. 105; Whis. 
R. P, c. 7). 

326 The rule in Shelley* a case applies — ^to all executed trusts, and 
those in which the settlor is said to be his own conveyancer {Egerton 
v. Earl Broumhwj 4 H. L. Ca8. 210) — and to executory trusts in wills 
unless the Courts can gather any expression indicating a different 
intention of the testator, as that the settlement shall be made ^' as 

T 2 
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counsel shall advise," or ^^ as executors shall think fit/' &o. ; but it 
does not apply to executoiy trusts in marriage articles, except where 
it is clearly intended to do so {Trevor v. Trevor y 1 P. JT. 622; IjonI 
Gknorehy v. Bosvilkj 1 W. 8f T Cas.). 

326 When such words are clearly imperative and not leaving it tn 
the discretion of the legatee as to whether he is to follow them or not 
{Harding v. Glynn^ 1 W. 8f T Cas,). 

327 When by deed or will land is given to trustees to be turned 
into money, or vice verad, equity considers the conversion to be made 
from the time that it ought to have been done according to the instru- 
ment, and, although not done till later, it will treat the property as 
though it wei'e converted, and make it subject to the rules of law 
to which it would be subject were it actually converted. Thus if 
land is directed by a will to be turned into money, as the will speaks 
from the death of the testator, the Courts will hold the land to be 
money from that date, and it will be devisable, descendible, &c. as 
money would have been. But if all the persons for whose benefit the 
conversion was intended have predeceased the testator, the rule will 
not be followed, there being no person who could have called fors 
conversion ; the objects having failed, the conversion will fall 8ls(h- 
unless, indeed, it is a conversion '* out and out for all the purposes oi 
the will," in which case any legatee may call for it {Fletcher v. AA- 
burner, 1 W. 8f T. Cos.). 

328 In Ackroyd v. Smithson (1 W. ^ T. Cos,) a testator gave 
several legacies, and ordered his realty and personalty to be sold and 
his debts and legacies paid out of the proceeds, and the residue given 
to certain legatees, two of whom died in his lifetime. It was hdd 
that the lapsed shares should go, as far as they consisted of the per- 
sonalty, to his next of kin ; and as far as they consisted of realty, to 
his heir — ^to exclude whom, the objects of the conversion having failed, 
there must be a gift over. 

But as the failure is only partial and a sale is necessary, the heir 
will take such shares as personalty. 

329 The parties are, the settlor who creates the trust, the trustee 
who undertakes it, sni cestui que trust who benefits by its constitution. 
The settlor may be any person who is capable of disposing of his 
prop^y. Thus an infant or a lunatic have no power, and a married 
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woman has a limited power, of creation. The trustee maj be any 
person who is capable of taking and holding property, unless forbidden 
by statute to be a trustee, as the Bank of England. There are many, 
however, who are not advisable to select — e. g. an infant, who can only 
perform ministerial acts ; or a bankrupt, who cannot take care of his 
own property ; or the Crown, whom it would be difficult to force to 
perform the duties. Any person may, as a rule, be made the recijtient 
of an equitable interest who can take a legal one {Lewin^ c. 3, «. 2). 

330 He may take anything for his trouble which the settlor gives 
him ; and also, if a solicitor, may stipulate for payment for profes- 
sional labour, but even then he cannot charge for matters not strictly 
professional, as attendances for paying premiums on policies, &c., and 
in the absence of express contract to that effect no trustee can in any 
case charge at all. Thus, where a trustee is a factor, broker, com- 
mission agent or auctioneer, he can make no profit in the way of 
business from the estate committed to his charge {Leicin^ c, 13). 

331 They cannot take the land as land, for the whole property 
wiU sell for proportionally more than a third of it, and C. would 
thus lose {Holloicay v. RadcUffe^ 23 Beai\ 63). But they can take the 
money as money, for that cannot injure C. {Seeley v. Jago^ 1 P. Wms. 
389). 

332 B. may elect to take the property in money without having it 
invested in rents : for the trust is complete, the settlor having done 
every necessary act, and the agent, therefore, holds the money for 
B.'s benefit {Ex parte Pye, 18 Vea. 140). 

333 The rule is that a voluntary trust is good against the settlor. 
A trust of the nature proposed in the question is, however, deemed to 
be for the convenience of the debtor himself, and he may revoke it so 
long as it is not communicated to the creditors, thereby inducing their 
forbearance. There has been considerable apparent confiict of dicta 
whether the mere fact of communication is sufficient to make the trust 
irrevocable, and whether the forbearance should not be evidenced by 
some positive act {Letciny c. 18, s, 2; Snelly PL II. c. 2; Oodefroi^ c. 8). 

334 3 & 4 Will. 4, 0. 27, s. 25, provides that the right of the 
cestui que trust to recover land or rent shall be deemed to have 
accrued at the time when such land or rent shall be conveyed to a 
purchaser for value, and then only against such purchaser or those 
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claiming through him. J. A. 1873, s. 25, sub-s. 2, provides that no 
claim of a cestui que trust against his trustee for any property held on 
an express trust, or in respect of any breach of sueh trost, shall be 
held to be barred by any Statute of limitation. 

Also, by the Limitation Act of 1874, no action can be brought to 
recover any sum or legacy charged on land or rent at law or in equity 
and secured by an express trust, or to recover any arrears of rent or 
of interest in respect of any sum of money or legacy so x^hargcd, 
except in the time in which the same would have been recoverable 
if there had been no trust. 

335 Charitable trusts stand on the same footing as private trusts. 

336 The charity cannot take owing to the Statute of Mortmaii). 
In Mortimore v. Mortimore^ L, i2., 4-4. C. 448, it has been decided 
that when property is given to one for life, with remainder to his 
next of kin, the next of kin are to be ascertained at the testator's 
death, and not at the death of the tenant for life. In accordance 
with this principle, A.'s next of kin who were living at his death will 
become absolutely entitled, and it will pass with the rest of the jw- 
sonalty of such persons {see Cogan v. Stevens, 5 i. 21, N. S.y CL 17; 
Snell, PL 11. c. 4). 

337 See Am. 308. 

338 The trustee can be proceeded against civilly or (sometimes'; 
criminally (see Ans. 16, Cnm. Law), or both {see Am. 303, 317) ; or the 
property can be recovered from a volunteer, or from a purohaser for 
value with notice of the trust {see Ans. 303) {see Snell, PL IT. c, 6). 

339 He should pay the money into a separate account, and not 
mix it with his own. 

340 Whenever it is expedient to appoint new trustees and inexpe- 
dient or impracticable to do so without the assistance of the Court, as 
when the property cannot otherwise be vested in them ; for instance, 
where there is no power to do so in the instrument creating the trust, 
and where 23 & 24 Vict. c. 145 does not apply, and where there is diffi- 
culty in obtaining administration to a deceased trustee, and when the 
trustee is an infant or lunatic, or beyond the seas and cannot be com- 
municated with, where there is no person able or willing to appoint 
new ones, and the old ones are dead, or desire to be disoharged, the 
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Court will make an order appointing one or more in addition to or in 
substitution of the existing ones (13 ^T 14 Vict c. 60, 8. 32). 

The Trustee Extension Act {16 8f 16 Vict. c. 55), also gives the 
Court power to appoint a new trustee where there is no trustee at all, 
or where an old trustee is oonvioted of felony. 

A vesting order is obtained on petition, or the Court appoints some 
person to appoint the property to the new trustee. 

But an action is necessary where it is desired to remove a trustee 
(who can be got at) against his will, or for misconduct, &o. 

341 Executors now take as trustees for the next of kin (1 TV. I V. 
c. 40). 

342 Trustees joining in receipts pro formd^ are not Uable when 
they can show they have not received the money. Executors, on the 
other hand, from the more extensive powers given to them, one being 
able to do any of the acts of the executorship independently of the 
rest, are not obliged to join ; therefore such joining is an imnecessary 
and voluntary act, and there is no injustice in charging them {Bricc 
V. StokeSy 11 Ves. 319). But even with executors receipts given for 
mere form and not under circumstances showing that the money was 
under the control of both, shall not charge those not receiving ( JVestley 
V. ClarkCy 1 Udeny 357). 

343 There will be a resulting trust to the settlor ; and if he is 
dead the equitable interest (i) in the freeholds and copyholds will pass 
to his residuary devisee or heir, and (ii) in the stock to his residuary 
legatee or personal representative, according to whether he has left a 
will or not ; if there are no such persons, the trustee will hold the 
realty discharged of the trust, and the Crown will take the personalty 
as bona vacantid (Snellj Ft. II. c. 4). 

344 They must pay the money to the executors. 

340 The death of the trustee must be shown. The best evidence 
of this is the burial certificate. It should also be shown that the new 
trustees are qualified and willing to act, and that the old trustee is 
willing to retire, and that the cestui que trust is willing that he should 
do so. 

346 The name and address of the party paying. 

The place where he is to be served with any petition, summons, &c. 

The amoimt and nature of the securities paid in. 
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A description of the trust, and the instniment creating it. 

The names and addresses of all parties interosted. 

His submission to answer inquiries. 

A statement whether it is necessaiy to invest the money, and if so, 
how. 

Where an office copy of this affidavit, intituled in the matter of the 
act and the trust, is produced, the paymaster-general will direct the 
transfer of the money to the account of the trust. 

347 See Answer MO. 

348 He may take it in either character, and until he has elected 
the property passes as if converted, and the onus of proof lies on 
whoever wishes to show that he desires to take it in another shape. 

349 He will only be allowed such costs as he would have had if 
he had paid the fund into Court under the Trustee Belief Act, and 
then the plaintiff had presented a petition ( Welter v. Fiiztiugh^ JFl N. 
1870, 144 ; Ounnell v. Whitear, L. R., 10 Eq. 664 ; Leicin, App. 
No. 1). 

360 [/n line b of the queationj JB. should be substituted for A."] 
A. and B. must hold as trustees for the heir of the testator. For a 
devise to two persons with a charitable trust, though communicated 
to one only, is entirely void as to the charity, and they cannot keep 
it themselves, as they were not intended to benefit. If, however, the 
trust had not been for a prohibited purpose, the Court woidd have 
enforced it. 

351 A person in a fiduciary relationship cannot make a profit out 
of his trust, but he will be held by the Court as a constructive trustee 
for the person towards whom he stands in that relationship {Keech v. 
Sandfordy I W. 8f T. Cos.). 

362 B. has no remedy against A. or anybody, for he has acquiesced 
and was sui juris at the time. C. was not suijurisy and therefore can 
recover what was wanting to make up his half from the trustee, who 
will have no remedy against A. ; for the question must have been a 
point of law, or else it need not have been submitted to counsel, and 
money paid under mistake of law is not recoverable {Ch. Cont, 221). 
The trustee has no remedy against the counsel, for actions for negli- 
gence or ignorance do not lie against them. 
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353 The trustees will get the minerals, the devise passing the land 
and all above or below it. 25 & 26 Yict. c. 108, s. 2, provides that 
trustees authorized to sell lands may, with the sanction of the Chan- 
cery Division, obtained on petition, summarily dispose of the land 
without the minerals, or vice versd^ tmless forbidden by the trust to 
do so. 

354 Mr. Lewin says that the attention of trustees proposing to 
lend on mortgage should be directed to two points of inquiry : the 
sufficiency of the value and the title of the borrower. They should 
therefore be careful in regard to investigating the title {Leiciny o. 14, 
9. 4, subs. 25, 58). Although relieved in regard to insufficiency they 
should still take ordinary precautions, their position being fiduciary. 
They should employ a person acquainted with the locality to value the 
property {Budge v. Oummowy 7 Ch. 719), and they must not rely on 
the valuation of the mortgagor or his agent {Norris v. Wrighty 14 
Beav, 407), nor upon information supplied by a cestui que trust 
{Macleod v. Anneslet/j 16 Beav. 607) ; and if the property is of a 
speculative character they must be doubly careful to obtain all avail- 
able information ; also they shoidd not be represented by the same 
solicitor as the borrower {Waring v. Waring^ 3 Ir. Ch. JR. 337), and 
they must, moreover, employ competent solicitors to make the neces- 
sary investigations as to title, for if the title turns out bad (owing to 
the . solicitor's ignorance or negligence), the trustees are personally 
responsible {Hopicood v. Parkin j L. 22., 11 Eq. 74). 

355 They may — 

1. Bring an action to administer the estate ; 

2. Pay the money into Court under the Trustee Belief Acts, 

1847 and 1849 {see Answer 299) ; 

3. Petition for a new trustee under the Trustee Acts of 1850 and 

1852 {see Answer 340). 
They will not be liable for costs in these cases unless the Court is 
of opinion that they have incurred expisnse unnecessarily. 

356 By a vesting order of the Chancery Division in accordance 
with 13 & 14 Vict. o. 60, and 15 & 16 Vict. c. 55 {see Answer 340). 

357 The heir of the infant — the money being stamped with a 
trust for reijivestment in land by 8 Vict. o. 18, s. 69. 
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Abatement, 218. 
Abdnotioii, 90. 
Abetraot, 185, 189. 
Aceeptaace of Bill, 2, 5. 
Acceptor, liability of, 4. 
Accessory, 87, 112. 
Accommodation Bill, 4, 5. 
Accomplice, eyidence of, 61, 62. 
Accounts, 56, 204, 244, 248. 
Accounts and Inquiries, 204. 
Acquiescence, 218. 

Action, marked short, 80. 
steps in, 81 

. Ademption, 218. 

Administration, 203—18. 

Admiralty Jurisdiction, 89. 

Admissions, 48. 

Advowson, 27, 148, 160, 187. 

Affidavit, 47, 66, 66, 204. 

Affiliation Order, 89. 

Agency, express, 28—4, 249, 265. 
impUed, 28— 4, 27. 



Alien, 123. 

Alteration in Contracts, 11. 
Amendment, 82. 
Ancient Demesne, 123. 
Annual Bests, 244. 
Annuity, 217, 264. 
Anticipation, restraint on, 241. 
Appeal, 67, 86, 89, 90, 109. 
Apportionment, 123. 
Appropriation of Payments, 218. 



Appurtenances, 149. 

Arbitration, 66. 

Arrest, 41, 57, 88. 

Arsenic, 91. 

Arson, 88, 91, 116. 

Assault, 88, 107. 

Assets, order in payment of debts, 212. 
legal and equitable, 212, 266. 

Attachment, 67. 

Attempt, 89, 91, 116. 

Attestation, instruments requiring, 1. 

Attestation Clause, 206. 

Attomey-Oeneral, sanction of, 89. 

Attornment Clause, 169, 249. 

Auction, sale by, 184, 187, 188, 230, 251. 

Auctioneer, agent for both parties, 1. 

Autrefois acquit, 87. 

Average, general, 1. 
partioolar, 2. 

Award, how enforced, 58. 
setting aside, 59. 

BaU, 91, 109, HI. 

Bailment, 6. 

Bank Vote, 6. 

Banker, 7, 91. 

Bankers' Books, 49. 

Bankruptcy, 92, 124, 168, 200, 203, 204, 
266. 

Base Fee, 142. 

Bastardy, 53, 97. 

Benefit of Clergy, 92. 

Bigamy, 92. 
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Bill of Exchange, 2—5, 26. 

when payable, 4. 

definiUon of, 5. 
Bill of Lading, 2. 

Billf of Ezehangt Aot, 4, 59, 74. 

Billiof Sale, 195. 

Blaephemy, 92. 

Bonds of Xarried Women, 242^ 

Borough Engliih, 123. 

Bottomry, 2. 

Breach of Promise, 45. 

Bribery, 92. 

Burglary, 92, HI. 

Cancellation of instrmnentB, 124. 

Carriers, 6. 

Case, 40, 42. 

Certiorari, 90, 93. 

Cesser, 176. 

Chambers, 62, 221, 244. 

Champerty, 8. 

Chancery Division, 61, 65. 

Chancery Funds Act, 222. 

Chancery Suit, proceedings in, 220, 221. 

Charging Order, 8i2, 260. 

Charity, 219. 

Chattels, bills are, 3. 

Cheques, 7, 99. 

Chose in Action, 8. 

Class, gift to, 153, 197, 200. 

Clear days, 83. 

Common Assurances, 125. 

Common Law, 61. 

Companies, 200—02, 228, 230, 254. 

Compensation, 93, 94, 219. 

Compromise, 94. 

Concealment, 216, 231. 

of birth, 95. 

Condition, 186, 216. 

sale on, 31. 

Conduct of Sale in administration action. 
203. ' 

Confessions, 93, 95. 



Consideration, what, 11. 

want of, as defence to eah 
for gpecifio perf anaance, 
264. 

when a promise, 22. 
Consolidation, 243. 

Conspiracy, 98, 94, 95. 
Contingent Bemainden, 170, 171. 
Contract, denial of, 73. 

Contracts, law governing raliditv. &c of. 
7,29,32. 
definition of, 9. 
kinds of, 10. 
illegal, 29. 
who sues on, 29. 
in writing, 30. 

specific p^onnaaoe of, 20 1, 
265. 

''*19t*'208!^ ""^ ^^ ^^^' ^^ 
void and voidable throosi 
fraud, 222, 227. 
Contribution, 86, 219, 265. 

Conversion, 156, 193, 276. 

Conveyances, 126—32, 146. 

Conveyancing Counsel, 61. 

Copyholds, 182—85. 

mortgage of, 168, 249. 
Coroner, 93. 

Corporation, 42, 124, 228, 236, 254. 

Costs, 59. 61, 94, 209, 232, 269. 

Counterfeit Coin, 94. 

County Courts, 62, 219. 

County Court, appeal from, 67. 

Court of Crown Cases reserved, 96. 

Courts of Equity, 221. 

Covenant, breach of, 48. 

Covenants, 12, 165, 156, 157, 164 178. 
181, 184, 187. • *^^ 

Coparceners, 153. 

Creditor of deceased, remedies of 215 

Crime, what, 94. 

who cannot commit a 99. 
Criminal Courts, 95. 
Criminal Information, lOl. 

Criminal Law ConsoUdatioa Aota, 93, U7. 
Curtesy, 136, 242. 
Custom, 8. 
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Cvftomujr Freehold!, 133. 
Cy-pres, 192, 220. 

Dftmages, 22, 38, 39, 63, 113, 186, 236, 
260, 261. 

Death of party, 63, 65, 69. 
pnniHhinent of, 96. 

Debtora Aet, 96. 

Debta, legal and equitable, 208. 
a^er of payment, 212. 

Deed, what, 11. 

when necessary, 164. 

Deeds, prodootion of, when proof, 40. 
construction of, 125. 
title, 185, 187. 

Defeaianoe, 135. 

Defective execution of powers, 156, 166. 

Defence, subsequent, 63, 65. 

Defences, 96. 

Del credere Agent, 11. 

Delegation, 252, 271. 

Demurrage, 11. 

Demurrer, 63, 65. 

Descent, 135, 136, 241. 

Detinue, 34. 

DevastaTit, 24. 

Devise, 134. 

Dilapidations, 150. 

Disclaimer, 271. 

Disclosure, when necessary, 121. 

Discontinuance, 67. 

Discovery and Inspection, 64, 66. 

Disentailing Assurances, 128, 139, 140, 
141. 

Dismissal of Action, 65. 

Disorderly House, 96. 

Distress, 66. 

District Begistry, 65, 77. 

Distringas, 64. 

Domicil, 65, 223. 

Donatio Xortis Causa, 217. 

Dower, 135, 238. 

DueUing, 96. 



Duty, 32. 

Dying Declarations, 45. 

Easements, 148, 149, 237. 

Election, 137, 223. 

Elegit, 137, 144. 

Embeiilement, 54, 06, 07. 

Emblements, 138. 

En autre droit, 123. 

Enrolment, 137. 

Entail of copyholdR, 132, 139. 

Equitable presumption, 252, 271. 

Equity, origin of, 224. 

to a settlement, 230—40, 242. 
of redemption, 68, 244, 246. 

Escheat, 138. 

Estates on condition, 124—25. 

Estoppel, 138. 

Evidence, primary or best, 44, 53. 
secondary, 45. 
who can give, 45, 50. 
entry by deceased person, 45. 
hearsay, 45. 
rules governing production of, 

46, 52, 67. 
bv handwriting, 51. 
of convicted felon, 51. 
bv deposition, 62, 96. 
of baa character, 52. 
presumptive and circumstantial, 

54. 
in Court of Appeal, 58. 
how taken, 68. 
oral, in suit for specific per* 

formanoe, 262. 

Exception, 185. 

Exchange, 137. 

Execution, 68, 85. 

Executor, 68, 198, 204, 205, 207, 208, 279. 
liability of, 211, 279. 
can make a title to freeholds, 
212. 

Executory interests, 182, 183. 

Extortion, 96. 

Extradition, 97. 

Factorsj 12,. 98. 
False pretence, 98. 
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Fm rnrnjUB, 141—43. 

com^itional at the oomiiiflo 
Uw, 135, 142. 

Fee tall, 189—41. 

Felony, 103. 

Feofine&t, 145, 146. 

FidneUry relationships, 228, 231, 280. 

Fraud, 13, 98. 

Fieri Faeiai , 68. 

Fine, 135. 

Finee, 139. 

Fixtnrei, when remorahle, 17. 

Foreeloiue, 244, 247, 249. 

Foreigner, proceedings against, 69. 

ForfSsltare, 98, 144, 193. 

Forgery, 97. 

Frand, d25-32» 254, 263. 
oonstmctive, 228. 
cm a power, 227. 
on crediton, 228. 
liability of corporation for, 228. 

Frandnlent PreCireaee, 230. 

Freeheneh, 133. 

Freehold Oronnd Seat, 156, 

Forions driving, 97. 

Oaming Contraete, 14. 

Oamiahee, 69. 

OaTolkind, 147. 

Ooodwill, 256, 264. 

Chuuraatee, 13, 14. 

Onardiaaahip, 232, 233. 

Gnilty knowledge, 50. 
intention, 101. 

Handwriting, how proTod, 50. 

Heir, 62, 147, 170, 198. 

Heirlooms, 147. 

HereditamenU, 149. 

Highway, 32, 42, 48, 105, 117. 

High Sea, orimes on the, 116. 

Honiebreaking, 99. 

Hnshaad, power over wife's property, 
217, 287. 



( Haabaad and IRft, eridenoe of, 52. 

seirioe on, 80. 

I HaslMUid's interest in his wife*s property, 
158. 



niegitiaate Child, 205. 

Imprisonment, 69, 236. 

ImproTsd leasehold ground rent, 156. 

Indictment, 109—1. 

Indorsements on writ, 83. 

in administration action, 
210. 

lafiuU, appearance of, 58, 86, 233. 
legacy to, 205. 

lalknts, 15, 282—83. 254, 281. 

marriage settlements, 174. 
torts, 134. 
suits, 208. 
oonrejrances, 153. 
liability for crime, 49. 
testimony, 121. 

I^jnnetion, 70, 234—80. 

Innkeeper, liability of, 35. 

Inqniry, writ of, 72. 

Insnrance, 15, 59, 231. 

mortgage of polioy of, 247. 

Interest, 16, 208, 228, 248. 

Interpleader, 70. 

Interpretation of Docnments, 48, 49. 

Interrogatories, 71. 

Investment by trustees, 272, 273, 274, 
281. 

Irregularity , 71. 



Jettison, 16. 

Joinder of actions, 73. 

Joint Ownership, 195, 242, 256. 

Joint Tenants, 151—53. 

Jointure, 137. 

Judge's Summons, 82. 

Judgment by default, 64. 

interlocut<nry, 72. 

in rem, 72. 

quatido aeeidtrini^ 77, 215. 

JudgmenU, 16, 68, 72, 144, 234, 249. 

Judieature AcU, 72, 74, 20i, 23C;. 
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Jurifdiotioil, 62, 69, 116, 122, 209, 219, 

223, 236, 271. 
of Central Criminal Court, 
96. 

Juror, withdrawal of, 60. 

Jury, trial by, 73. 
view by, 84. 
grand, 101. 
when discharge, 102. 

Justieei of the Peaee, 107. 

appeal from, 109. 
may grant judicial 
separation, HI. 



Landlord and Tenant, 16, 29, 32, 47, 68, 

149, 163—57. 

Lapie, 190, 197, 207. 

Larceny, 97, 102-4, 116, 117. 

Latent Ambignity, 22. 

Law of England, oompoaition of, 9. 

Leading Qnettiona, 47. 

Lease and Beleaae, 146. 

Leasehold!, 126, 131, 177, 187, 188, 109, 
200, 207, 209, 216, 239, 
242, 264. 
mortgage of, 160. 

Leave to appear, 58. 

Legacies, 197, 198. 

ademption and satiAfaction of, 

213. 
interest on, 213. 
kinds, 213. 
acts entitling executor to, 211. 

Legacy Dnty, 177. 

Libel, 38, 104, 119. 

Lien, IS, 242. 

Life EsUte, 144, 145, 153, 168. 

Light, right to, 151, 235, 237. 

Limitation, 186, 191. 

Limitations, Stotnte of, 19, 179, 214, 229, 
231, 245, 277. 

Liquidated Damages, 22, 63. 

Livery of Beisin, 143. 

Loan, 254. 

Lord Campbell's Act, 36. 

Lunacy, 104, 233, 237, 281. 



Maintenance, 8, 233. 

Xalice, 106. 

XaliciouB Prosecution, 41, 60. 

injury to property, 107. 

Xandamus, 106. 

Manor, 142. 

Manslaughter, 107. 

Marine Insurance, 16. 

Market Overt, 26. 

Marriage brocage contracts, 14. 

Marriage Settlements, 175. 

Married Women, 10, 20, 25, 74. 

power of disposition of, 

167, 196. 
torts of, 34. 
exercising powers, 167, 

168, 174. 

liability for crime, 106. 
conveyances of, 127, 139. 

167, 178. 
mortgages by, 248. 

suits by, 233, 240, 237— 
41. 

« 

Marshalling, 206. 

Master and Servant, 24, 27, 37, 116. 

Maxims, 20, 25, 34, 35, 36, 37, 40, 227, 
249—61. ' ' » ' ' » 

Merger, 27, 151, 163. 

Mesne Profits, 74. 

Minerals, 134, 143, 150, 173, 281. 

Misdemeanor, 54, 104, 105. 

Misrepresentation, 229, 263. 

Mistake, 261. 

Mortgagee in possession, 245. 
entry of, 246. 
by deposit, 247. 
rememes of, 245. 

Mortgages, 127, 129. 131, 168—61, 
242-40. 

who pay off, 205. 

equitable, 245. 

01 married women's pro- 
perty, 248. 

Mortmain, 161—68. 

Motive, 54. 

Murder, 90, 106. 

Mutuality, in relation to specific perform- 
ance, 264. 
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He exMt regno, 223. 

Vegligenee, 44. 

oontributoiy, 34. 

HegotUble Iiutniment, definition, 6. 

Hew Trial, 74, 112. 

Hewipapen, libel in, 49. 

Hext Preeentation, 27, 150. 

Higbt, 111, 112. 

HoUe proMqni, 112. 

Honenit, 74. 

HoUoe, 164, 208, 216, 243, 252. 
of cUflhonour, 3. 
to quit, 17. 
of trial, 58, 75. 
before bringing aotion, 75. 
of appearance, 75. 
of appeal, 75. 
to produce and admit, 76. 

HoTation, 252. 

Huisaaoe, 39, 41. 



Ojbnoei, clwaiee of, 96. 
Oilleee, 149. 
Orders, 76. 
Originating Sommoni, 79. 



Parol Tnut, 372. 

yariaUon of instruments, 4, 22, 29, 
192, 252, 262. 

Part Performanoe, 253. 

Particular Estate, 169. 

Partition, 257. 

PartnersUp, 21, 58, 115, 126, 195, 196, 
264—57, 262. 
diBBolution of, 256. 

Patent Ambiguity, 22. 

Pauper's Suits, 233. 

Payment of Honey, how enforoed, 62. 
into court, 76, 77. 
out of court, 209. 



Penalty, 22, 113, 117, 224, 253. 

Pendente lite, matters, 76. 

Performanoe, 207, 253. 

Perishable Property, 210, 218. 

Pexjury, 114—115. 

Perpetuating Testimony, 258. 

Perpetuity, rule against, 164, 167, 200. 

Personal BepreoentatiTOs, 195, 198. 

Personalty, how different from realty, 195. 
how alienated, 198. 

Personation, 115. 

Petty Sessions, 115. 

Pleading, 65, 76. 

Pledge, 242. 

Poliee Bupenriiion, 113. 

Portions, 173, 187, 204, 259. 

Power of Sale in Mortgage, 159. 

Powers, 166—69, 182. 

of appointment, 200, 217, 240. 

in settlement, 173. 

of leasing, 173, 179. 

in nature of trusts, 267, 278. 

Preseription Aet, 169. 

Presentation of Bills, 8. 

Presumptions, 47, 168, 169, 253. 

Principal, of first and seoond degree, 112. 

Privileged Communieation, 39, 47, 67, 121. 

Privity, 154. 

Probable Causes, 44. 

Probate, executor's power before, 211. 

Proceedings in rem and in personam, 71 . 

Profits, 148. 

Proof, burden of, 45. 

Promise, 22. 

Promissory Hote, 6. 

Promoter, 228. 

Property in Ooods^ 23. 
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ProseentloB, when a right to reply, 113. 
modes of, 113. 

Protection Order, 116. 

Protector, 140. 

ProylBO, 185. 

Public Document, how proved, 49. 

Puniahments, 113. 

Purchaser for value without notice, 
252. 

Quantity of estates, 145, 190. 
Quarter SeBsloni, 110, 116, 117. 
Quasi Entail, 139. 
Quia Timet, 286. 

Hallways, 25, 258, 281. 

Bape, 115. 

Batification of Contracta, 15, 25. 

Beceivers, 77, 102, 115, 243, 258. 

Beoonversion, 277. 

Becord, contract of, 49. 

Becoveries, 139. 

BecoYery of Land, 68. 

Bectification of Instruments, 230, 251. 

Beferees, 78. 

Begistrars, 78. 

Begistration, 172, 222, 231, 249. 

Belator, 259. 

Belease of Debtor, 26. 

Bemainders, 170—72. 

Bemitter, 79. 

Bemoteness, 165. 

Benewal of Writs, 78. 

Bent, 26, 172. 

Beplevin, 78. 

Bepresentation concerning credit, 25, 28. 
S. 



Bescission of Contracts, 13, 230, 251. 

Bescue, 115. 

Beservation, 185. 

Bespondentia, 2. 

Bestraint of Trade, 26. 

Betainer, 209, 210. 

Beversion, injury to, 35. 

Beyersions, 170—72. 
sales of, 230. 

Bight of Action, 78. 

Bight of Common, 148. 

Bight of Way, 90. 

Biot, 116. 

Biver, property in, 150. 



Sacrilege, 118. 

Saleof Ooods, 26, 31. 
conduct of, 79. 
of land, 156, 180, 184, 265. 
of settled estate, 172. 
action for, 257. 

Satisfaction, 215, 253. 

Satisfied Terms, 176. 

Saving Clause, 186. 

Security for Costs, 60. 

Seduction, 40. 

Separate Estate, 19, 158, 174, 231, 238 
—39, 240, 241, 249. 

Sequestration, 81. 

Service, 82. 

Set-off; 80, 215. 

Settlement in derogation of marital rights, 
227. 

Settlements, 117, 172—76, 199, 231, 

239, 259, 264. 
powers in, 172, 173, 260. 

Shelley's Case, rule in, 176, 177, 275. 

Shifting Use, 176, 182. 

Ships, 27, 42, 54, 119. 

U 
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Simony, 27. 

Simple ContraeU, 27, 29. 
Slander, 40, 119. 
Solioiton, 58, 80, 83, 117. 
Solitary Confinement, 114. 

Special Case, 82. 

indorsement, 81. 
occupant, 164. 

Specialty Debt, adyantagpe over simple 
contract, 216. 

Specific Performance, 251, 263, 260— 
65. 

of contract to bnild, 264. 
proceedings in action for, 263, 266. 
defences in action for, 265. 

Springing^ Uses, 182. 

Statement of Claim, 81. 

Statute of Frauds, 27—28, 253, 262, 
265. 

Statutes, constmction of, 8. 

relative to criminal law, 117. 
of dUtribution, 196, 204. 
concerning trusts, 270. 

Stipendiary Magistrate, 110. 

Stop Order, 82, 259. 

Stoppage in Transitu, 28. 

Strict Settlement, 174. 

Strikes, 118. 

Succession Duty, 177. 

Sufferance, tenant by, 178. 

Suicide, 118. 

Summary Jurisdiction, 96, 100, 108. 

Sunday Contracts, 29. 

Surety, 6, 119, 265—66. 

Surrender by operation of law, 179. 



Tacking, 160, 242. 

Tenants, in common, 152, 171, 242. 
by entireties, 152, 153, 171. 

Tender, 4, 32. 



Tenement, 181. 

Tenures, 180. 

Thellusson Act, 165. 

Threatening Letters, 120. 

Time, in oontracts, 29. 
reasonable, 44. 
for appeal, 58. 
for taking steps, 83. 
in specific performance, 263. 

Tithes, 160, 181. 

Title, 183, 186, 187, 189. 

Tort, as distingfuished from contract and 
crime, 33, 254. 
intention, immaterial in, 37. 

Trade Marks, 235. 

Trades ITnions, 120. 

Treason, 120. 

Trespass, 40, 42. 

Trial, modes of, 84. 
criminal, 119. 

Trover, 34, 40, 42. 

Trustee, punishment for frand, 89, 120. 
of copyholds, 134. 
joint tenants, 152. 
for charity, power of, 162. 
Uability of, 176, 273. 
sale by, 180, 187, 193, 194. 
can make no profit, 268. 
appointment of now, 268, 278. 
Relief Acts, 270, 279, 280, 281. 
discharge of, 269, 279. 
protection of, 269. 
power to sell, 269. 
bare, 272. 
acceptance by, 273. 

Trustees, 193, 249. 

Trusts, 186, 249, 266—81. 
kinds, 266—68. 
breach of, 270, 278, 280. 
voluntary, 267, 274, 277. 
charitable, 278, 280, 319. 
to pay debts, 277. 
resulting, 267, 276, 279. 
partien to, 276. 
words importing, 276. 



Unstamped Beceipt, when admissible, 51. 
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Uses, 181—83, 275. 
Uttering Connterfeit Coin, 55. 

Varianoe, 120. 

Vendor and Purchaser, 117, 129, 13I,'l47, 
183—89. 

Vendor's Lien, 206. 

Venue, 84. 

Verdict, 84. 

Vexatious Indictments, 120. 

Vicarages, 148. 

Voluntary Conyeyance, 173, 189, 190, 
200, 231. 



Warrant, how different from a summons, 
110. 
search, 118. 



Warranty, 31, 38. 
Waste, 194. 

WiUs, 49, 147, 190—94, 196, 197, 198, 
231. 
oonstruction of, 126. 
of married women, 158. 
revocation of, 191, 198. 

Witness, 84, 86, 111, 121, 190, 192. 
impeaching credit of, 48. 
opmion of, 50. 
when called, 51. 
, competency of, 53, 122. 

in custody, eyidence of, 53. 
when necessary for powers, 166. 

Wounding, 120. 

Writ, how long in force, 85. 
concurrent, 86. 

Written Document, how proved, 50. 

Wrong, when redressed in person, 38. 
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Beeves and Turneb, 100, Chanceby Lake, W.O. 

Contracts. — Contract designed as a First Work for Students. By 
Joseph A. Sheabwood, B.A., of Lincoln's Lin, Esq., Banister- 
at-Law, Author of ** Concise Abrid^ent of Beal Property," 
''Student's Ouide to the Bar and f'inal Examinations," &c. 
Post 8vo. Price 7s. 6d. 1879 

*' This 18 an elementary work, designed merely as a first hand-book for the 
une of students. Its object is to give a sketch of me chief divisions of the l&w of 
contract, so as to prepare a student to peruse with profit other and more 
exhaustive treatises upon the same subject. The peculiar needs of that Uuve 
class of law students who are * cramming* for examinations have been careful^ 
considered and supplied. For their especial behoof, the cases and points of 
practice most frequently occurring in examination papers are inserted in due 
order, and emphasized by being printed in conspicuous type. The book gives a 
correctly drawn outline of the hiw of contract, and, as an easy introduction to a 
difficult subject, we commend it to the numerous class of readers for whose 
benefit it was principaUy designed." — The &Wm^(»V Journal. 

Horse Warranty : or the Purchase and Sale of Horses, with Hints 
as to Methods of Procedure in Cases of Dispute. By F. H. 
Lasoelles. Post Byo. Price 2s. 6d. 1877 

Justice of the Peace.— A Handy Book for Justices of the Peace. 

Second Edition^ containing all the recent alterations under the 

Summary Jurisdiction Act, 1879. By W. Bridobs, Esq., 

Barrister-at-law (a Devonshire Justice). Post8yo. 6s. 1879 

*^ Although the author modestly tenders this volume to the public ' as a pre- 
face to the treatises on Magisterial Law,* we think that it is entitled to take 
high rank among the treatises themselves. Those who consult this ooncdse litde 
volume will find that there is no subject connected with the jurisdiotioii and 
duties of mag^istrates that is not touched upon ; and that aU that is of practical 
importance is most fuUy and ably dealt with. Both the language and the 
arrangement are admirably clear. The Summary Jurisdiction Act, 1879, is 
worked into the text in a particularly able and workmanlike manner ; and, as 
an instructive explanation of the proposed working and effect of that Act, the 
present work will, perhaps, be found more useful than any of the numairqps 
text-books and commentaries that the Act has oaUed forth. Where the author 
gives advice to magistrates as to the exerciBe of discretionary powers or as to the 
performance of any particular duties, it is always excellent.'* — Imw Timet, 
April 10, 1880. 

Judges of England, from the Conquest to the Present Time (1066 — 
1870). By Edwabd Foss, F.S.A. 8vo. Price 2ls. {A few 
copies to be had /or Ss. 6d.) 1870 

Landlord and Tenant. — A Concise View of the Law of Landlord 
and Tenant, including the Practice in Ejectment. Second 
Edition. By Josei^h ILawobth Eedman, of the Middle Temple, 
Esq., Barrister-at-Law ; Author of ''A Concise Treatise on 
the Law of Arbitrations and Awards," and ** A Treatise on the 
Law of Bail way Companies as Carriers, '* and Geoboe Edward 
Lyon, of the Middle Temple, Esq., Barrister-at-Law ; Author 
of <' A Hand-book of the Law of Bills of Sale." lOs. ed. 1879 

Linooln*s Inn. — Its Ancient and Modem Buildings, with an 
Account of the Library. By Wm. Holden Spilsbuby, Librarian. 
Fcap. 8yo. Seiond Edition. Price 3s. 6d. 1873 



Beeves and Turner, 100, Chancery Lane, W.C. 

Leases. — Precedents of Leases, with Practical Notes. Second 
Edition, By John Andrews, B.A. Price 7*. 6d, 1878 

" In the second edition of this neat little volume many additionjB have heen 
made. Notices to quit, and other notioes under the Agricultural Holdings Act, 
the Act itself, and the Settled Estates Act, 1877, have of course been incor- 
porated. But the reyision of the precedents and of the notes, and the extension 
of the latter, are really the elements of value. The precedents, on the whole, 
are well adapted, and the notes concise and pertinent, and the volume will be 
found of considerable utility to solicitors." — 7'he Law Journal. 

Married Women's Property. — ^The History of the Law of England 
as to the Effect ai Marriage on Property, and on the Legal 
Position of the Wife. (Yonce prize essay of the University of 
Cambridge, 1879.) By Courtney B. Kenwy, LL.M., Fellow 
of Downing College. Price 6*. 1879 

Hortgages. — ^Precedents of Mortgages, with Practical Notes. By 
John Andrews, B.A. Post 8vo. Price 7s. 6d. 1879 

** Mr. Andrews is favourably known as the compiler of a volume of Precedentii 
of Leases. This companion volume is marked by the same care and intelligence 
as we observed in the previous work, the notes being in the largest sense 
practical, and written in a style whic^ makes thoroughly intelligible to the 
mind of a tyro the precedents to which they are appended. In the work of the 
conveyancer reliable precedents are an absolute necessity, and Mr. AndrewA 
gives only such as have been settled by counsel, or have been tested by actual 
use."— Zflir Tim^y June 9, 1879. 

Shipping an^ Marine Insnranoe. — Digest of the Law of Shipping 

and Marine Insurance, with Illustrations. By H. Newsok, 

Uj.B., of the Middle Temple, Barrister-at-Law (Middle Temple 

International Law Scholar, Hilary Term, 1877). Post 8vo. 

Price 5*. 1879 

"This is a small work which we can conscientiouslv recommend to all who 

wiidi to get a general idea of the law of shipping. In ail points such as collision, 

average, bott(nnry and reGT)ondentia bonds, in which we have tested it, the law 

is clearly and accurately laid down. The definitions are very terse and complete, 

the illustrations, of wmch very wisely few are given, are short and to the point. 

The author, who has adopted the system of dividing his subject into sections, 

introduced by Mr. Justice Stephen, has certainly gained great lucidity by it, 

and the clearness and ease with which such a work can be understood will be 

quite refreshing to all who like ourselves are wearied of the involved language 

of ordinary leg^ text books." — T^^ Law Student^ s Journal, October 1, 1879. 

Wright*8 Court-Hand Bestored. — ^The Student's Assistant in Head- 
ing Old Deeds, Charters, Becords, &c. Neatly engraved on 
Twenty-three Copper Plates, describing the Old Law Hands, 
with their Contractions and Abbreviations. With an Appendix 
containing the Ancient Names of Places in Great Britain and 
Ireland ; an Alphabetical Table of Ancient Surnames ; and a 
Glossography of Latin Words found in the Works of the most 
Eminent Lawyers and other Ancient Writings, but not in any 
Modem Dictionaries. A Work not only useful to remind the 
Learned, but absolutely necessary for Young Students, and 
others, who have occasion to consult Old Charters, Deeds, or 
Eecords. By Andrew Wbight, of the Inner Temple. The 
Ninth Edition^ corrected and enlarged, with Seven New Plates, 
by Chables Trice Martin, B.A., F.S.A., of Her Majesty's 
Public Record Office. Price 1/. U. 1879 
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